
 

Fresno’s Chaffee Zoo Corporation 
NOTICE OF REQUEST FOR QUALIFICATIONS 

CONSTRUCTION MANAGER AT RISK (CM@RISK) FOR  

Sea Lion and Seal Exhibit 
 

Notice is hereby given that the Fresno’s Chaffee Zoo Corp., hereinafter referred to as "FCZC", is conducting a competitive two-step 

process to retain a qualified construction manager/general contractor to provide design phase assistance and may provide complete 

construction services as the Construction Manager at Risk (CM@Risk) for the Fresno Chaffee Zoo’s Sea Lion Cove Exhibit.  The 

estimated construction cost is approximately $7,500,000. 

 

FCZC invites interested firms to submit written Statements of Qualifications relating to these services. A Committee will be convened 

to evaluate firms’ qualifications and experience with similar projects.  Up to three firms determined to be best qualified will then be 

invited to participate in a presentation/interview with the top rated firm entering into negotiations with Fresno’s Chaffee Zoo Corp. 

 

Respondents are invited to submit their Statements of Qualifications in accordance with the criteria established within this RFQ.  

Written questions regarding this RFQ must be received by the Fresno Chaffee Zoo Corp no later than April 9, 2010 at 4:00 p.m 

local California time.  Questions may then be responded to by written amendment to this document. Oral statements or instructions 

shall not constitute an amendment to the RFQ.   

 

Firms interested in this project should submit a Statement of Qualifications which includes a one-page cover letter plus a maximum 

length of fifteen (15) single-sided pages to address the SOQ criteria (excluding resumes).  Resumes for each key team member 

should be limited to a maximum length of two pages and should be attached as an appendix to the SOQ.  Please provide original plus 

7 copies (total of 8) of the Statement of Qualifications by the time and date cited. 

 
Submittals for the specified construction service shall be received by the Fresno Chaffee Zoo 894 W. Belmont, Fresno CA, 93728, until 

the time and date cited.  Submittals must be in the actual possession of the Fresno Chaffee Zoo at the location indicated, on or prior to the 

exact time and date indicated below. Any response received after the due date and time specified will be returned unopened.  The 

prevailing clock shall be the Fresno Chaffee Zoo clock.  Submittals must be presented in a sealed envelope with the Request for 

Qualifications and the offeror's name and address clearly indicated on the envelope.  All submittals must be completed in ink or 

typewritten.  Questions must be addressed to the Contract Officer listed below.  The Fresno’s Chaffee Zoo Corp. reserves the right to 

reject any or all submittals, or to withhold the award for any reason it may determine, and to waive or not to waive any informalities in 

any submittal.  All information regarding the content of the specific submittals will remain confidential until a contract is finalized or 

all submittals are rejected. 

 

 SUBMITTAL DUE DATE: April 16, 2010 AT 4:00 p.m. local CA time  

 SUBMITTAL LOCATION: Fresno Chaffee Zoo Administration Building 

  894 W. Belmont 

  Fresno, CA 93728 

              Attn: Director of Finance 

 

 

 PRE-SUBMITTAL CONFERENCE DATE:   March 23, 2010  

 TIME: 2:00 p.m. local CA time 

 LOCATION: Fresno Chaffee Zoo Education Building 

  894 W. Belmont 

  Fresno, CA 93728 

 

 

 QUESTIONS SHALL BE DIRECTED TO: Brian Goldman 

  Fresno Chaffee Zoo 

  894 W. Belmont 

  Fresno, CA 93728 

  (559) 498-5916 
   

          

   Publish Dates 



 REQUEST FOR QUALIFICATIONS 

 PAGE  2  OF 10 

  
 

  

SCOPE OF WORK 
 

I. INTRODUCTION 

 

The Construction Manager at Risk (CM@Risk) will provide pre-construction management services during the design phase of the 

project and serve as the general contractor during construction of the project. Construction Management at Risk begins with the 

firm in an agency support role for pre-construction services. At some point prior to construction, the CM@Risk will assume the 

risk of delivering the project through a guaranteed maximum price contract.   

 

“Guaranteed Maximum Price” or “GMP” means the sum of the maximum cost of the Work; the CM@Risk’s construction fee; 

general conditions fee; taxes, bonds, insurance costs; and bid contingency as proposed and approved pursuant to Article V of the 

CM@RISK Standard Terms & Conditions contained herein.  The approved GMP will be made part of the Construction Services 

Agreement by executing an amendment or additional amendments for phased construction. 

 

The CM@Risk will be responsible for construction means and methods, and may be required to solicit bids from pre-qualified 

subcontractors to perform the work. The CM@Risk may also self-perform specific work packages. 

 

A. Design Phase services by the CM@Risk may include the following: 

 

 •  Team building/partnering (meetings) 

 •  Management plan 

 •  Value analysis/engineering 

 •  Constructability reviews 

 •  Cost Model/Budget 

 •  Estimating/price guarantees 

 •  Construction Sequencing 

 •  Bid package strategy (subcontracting, MWBE compliance) 

 •  Ordering of long lead-time materials 

•  Special Presentations: Participating in selected project presentations as part of fund raising or marketing  

efforts, i.e. to potential major donors, civic groups, etc. 

 •  Integration of means, methods and materials in relation to sustainable development 

• Contributions:  Actively pursue, offer, secure and/or incorporate ideas, partnerships, and donations of 

materials or funds from appropriate donors or vendors during the design and construction process. 

 
B. Construction Phase services by the CM@Risk may include the following: 

 

 •  Team management/coordination 

 •  Scheduling/submittal process 

 •  Cost controls/change order management 

 •  Subcontracting 

 •  Field management 

 •  Safety/QC programs 

•  Project close out/warranty period services 

•  Integration of means, methods and materials in relation to sustainable development 

• Contributions: Actively, and in conjunction with the Fresno Chaffee Zoo, pursue, offer, secure and/or 

incorporate ideas, partnerships, and donations of materials or funds from appropriate donors or vendors 

during the design and construction process. 

    

 

 

 

 

 

 

 

II. SELECTION PROCESS AND SCHEDULE  
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A Selection Committee will evaluate each Statement of Qualifications (SOQ) according to the supplied criteria and select up to 

three finalists that will be shortlisted for the project and invited to take part in a presentation/interview.  FCZC will then enter into 

negotiations with the best-qualified of those shortlisted firms and execute a contract upon completion of negotiation of fees and 

contract terms.  If the FZCZ is unsuccessful in negotiating a contract with the best-qualified team, FCZC may then negotiate with 

the second or third most qualified team until a contract is executed, or may decide to terminate the selection process.   

 

III. PROJECT DESCRIPTION 
 

Project Location: Fresno Chaffee Zoo 

  894 W. Belmont 

  Fresno, CA 93728 

 

This project consists of a large sea lion and seal exhibit representing the California Coast.  The exhibit will feature a large, salt 

water pool holding between 200,000 – 240,000 gallons, with an extensive life support (filtration) system. The project site is 

within the current Fresno Chaffee Zoo footprint within Roeding Park. The site currently consists of animal exhibits and 

landscaped areas. The project will include off-exhibit area, including animal holding, office, and a food preparation area. 

 

DESIGN GOAL 

 

Fresno Chaffee Zoo (“FCZ”) is dedicated to the conservation of animals and natural resources. The exhibits that have been built 

in the past 20 years reflect that dedication, providing visitors with the opportunity to view animals in a close approximation of 

their natural environment.  FCZ believes that as people learn to appreciate the natural world, they will be more inclined to 

preserve and protect it. While FCZ makes every effort to present animal collections in a naturalistic habitat, it also makes the most 

efficient use of natural resources as possible in the operation of the facility.  

 

FCZ's dedication and mission encourage it to take another step in sustainable resource use. This building project, as well as future 

projects, should model the best and most creative use of new and existing resources, while providing an example to others of the 

innovative technology available today. 

 

 

MINIMUM PROJECT REQUIREMENTS 

1) Project shall meet all local building codes. 

2) Project must demonstrate commitment to conservation ethics and sustainable development. 

3) Exhibit must be designed for maximum longevity, minimal energy use and ease of maintenance. 

4) Exhibit and all public areas must be ADA compliant. 

5) This is a prevailing wage project. 

 

EXISTING FACILITIES 

1) It is anticipated that the existing animal exhibits will be demolished.  

2) It is anticipated that existing landscaped areas will be demolished, modified, or preserved where possible.  

3) Protection of landscape materials, especially trees, not planned for removal is critical. 

 

NEW FACILITIES 

Site: 
1) Public pathways and wayfinding will be provided for the entire space. 

2) Landscape and irrigation are included in the project scope. 

3) A demonstration space with PA system is anticipated.  

4) Public spaces will include benches and special event opportunities. 

5) Shade structures for general public areas are desired.  

6) All areas will be lighted for night use including event and intermittent path lighting. Event exhibit lighting is desired 

(moonlight style) as well as interpretive lighting. Some landscape lighting of key features is desired as well. 

7) A PA and ambient sound system is desired. Additionally, a security and camera system should be planned for. 

8) The site design will include an interactive play area for ages 2-6 years old.  

9) Construction must be accomplished with minimal impact to our guest experience. 

10) Security and access control is a high concern. 

 

NEW FACILITIES (CONTINUED) 

Site: 
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11) The exhibit will include substantial high quality artificial rock work, including heated rocks. 

12) The exhibit will include a large underwater viewing window. 

13) The exhibit will be designed so that guests will be able to take advantage of multiple viewpoints. 

14) The exhibit is anticipated to accommodate up to 12 animals. 

15) Opportunities for safe staff interaction with the animals, as well as enrichment provisions will be included. 

16) Radiant, under floor heating, is preferred. 

17) The exhibit may use green technology, including solar and geothermal. 

18) Video oversight of exhibit is desired. 

19) Off exhibit facilities should address staffing needs, including food preparation area, tool storage area, and AC for office. 

20) Shade will be made available to the animals throughout the day. 

21) Food storage for animals (refrigerator and freezer) is required.  
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INSTRUCTIONS TO OFFERORS 
 

1. PRE-SUBMITTAL CONFERENCE:  The date and time of a prospective pre-submittal conference, if applicable, is 

indicated on the cover page of this document.  Attendance at this conference is not mandatory, however, written minutes 

and/or notes are not available, therefore attendance is encouraged.  The purpose of this conference will be to clarify the 

contents of this solicitation in order to prevent any misunderstanding of the FCZC’s position.  Any doubt as to the 

requirements of this solicitation or any apparent omission or discrepancy should be presented to FCZC at this conference.  

FCZC will then determine the appropriate action necessary, if any, and may issue a written amendment to the solicitation.  

Oral statements or instructions will not constitute an amendment to this solicitation. 

 

2. SUBMITTAL FORMAT:  Original and 7 copies (8 total) of each submittal should be addressed to Brian 

Goldman, on any required forms and in the format specified in the solicitation.  The original copy of the submittal should be 

clearly labeled "Original" and shall be unbound and single-sided. The material should be in sequence and related to the 

solicitation.  The sections of the submittal should be tabbed and clearly identifiable.  FCZC will not provide any 

reimbursement for the cost of developing or presenting the submittals in response to this solicitation.  Failure to include any 

requested information may have a negative impact on the evaluation and/or may result in the rejection of the submittal. 

 

Firms interested in this project should submit a Statement of Qualifications which includes a one-page cover letter plus a 

maximum length of fifteen (15) single-sided pages to address the SOQ criteria (excluding resumes). Resumes for each 

key team member shall be limited to a maximum length of two pages and should be attached as an appendix to the SOQ. 

Please provide an original plus 7 copies (total of 8) of the Statement of Qualifications by 4:00 p.m., Local CA Time on 

the date specified on the Notice Page. 

 

3. WHERE TO SEND SUBMITTALS:  In order to be considered, the submittal must be received by the Fresno Chaffee 

Zoo, attention of Director of Finance, 894 W. Belmont, Fresno, CA, 93728 by no later than the specified opening date and 

time.  The submittal shall be presented in a sealed envelope.  The words "SEALED SUBMITTAL" with FIRM NAME, 

SERVICE DESCRIPTION, SOLICITATION NUMBER, DATE, AND TIME of SUBMITTAL OPENING shall be written 

on the envelope. 

 

4. INQUIRIES:  Any question related to this solicitation shall be directed to FCZ Director of Finance. Questions should be 

submitted in writing when time permits.  The Contract Officer may require any and all questions to be submitted in writing at 

the Contract Officer's sole discretion.  Any correspondence related to a solicitation should refer to the appropriate Solicitation 

number, page and paragraph number.  However, do not place the number on the outside of an envelope containing questions 

since such an envelope may be identified as a sealed submittal and may not be opened until after the official submittal due 

time and date.  Oral interpretations or clarifications will be without legal effect.  Only questions answered by formal written 

solicitation amendment will be binding. 

 

NOTE: It is the responsibility of all interested parties to examine the entire Request for Qualifications package and seek 

clarification of any requirement that may not be clear and to check all responses for accuracy before submitting a response.  

Negligence in preparing a submittal confers no right of withdrawal after due time and date. 

 

5. PROTEST PROCEDURE:  Protest shall be in writing and shall be filed with the Director of Finance.  A protest of a 

Request for Qualification and/or Request for Proposal shall be received at Fresno Chaffee Zoo before the solicitation opening 

date.  Protest of a proposed award or of an award shall be filed within ten days after the protestor knows or should have 

known the basis of the protest.  A protest shall include: 

 

A. The name, address, and telephone number of the protestor; 

B. The signature of the protestor or its representative; 

C. Identification of the solicitation number; 

D. A detailed statement of the legal and factual grounds of protest including copies of relevant documents; and, 

E. The form of relief requested. 

 

6. OFFER AND ACCEPTANCE PERIOD:  In order to allow for an adequate evaluation, FCZC requires an offer in 

response to this solicitation to be valid and irrevocable for one hundred and twenty (120) days after the opening time and 

date.  

   

7. RIGHT TO NEGOTIATE:  Notwithstanding any other provision of the solicitation, FCZC reserves the right to: 
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 (1) waive any immaterial defect or informality; or 

 (2) reject any or all offers, or portions thereof; or 

 (3) reissue the solicitation. 

 

8. LATE PROPOSALS :   Late submittals shall not be considered. 

 

9. WITHDRAWAL OF SUBMITTAL:  At any time prior to a specified solicitation due time and date an offeror (or 

designated representative) may withdraw the proposal by submitting a written request stating the reason for withdrawal. 

 

10. AMENDMENT OF SOLICITATION:  The offeror shall acknowledge receipt of a solicitation amendment by signing 

and returning the document by the specified due time and date. 

 

11. CONFIDENTIAL INFORMATION:  If a person believes that any portion of a submittal, offer, specification, protest, 

or correspondence contains information that should be withheld, then the Director of Finance should be so advised in writing.  

FCZC shall review all requests for confidentiality and provide a written determination.  If the confidential request is denied, 

such information shall be disclosed as public information, unless the person utilizes the "Protest" provision. 

 

12. UPON NOTICE OF INTENT TO AWARD:  The apparent successful offeror shall sign and file with FCZC, within 

ten (10) days after Notice of Intent to Award, all documents necessary to the successful execution of the contract, including 

but not limited to, bonds, the construction agreement and certificates of insurance. 

 

13. EVALUATION PROCESS: All submittals shall be evaluated in accordance with the evaluation criteria stated herein.  

 

14. OFFER & EXECUTION: Offerors shall submit the Offer page located in this RFQ with their submittal, acknowledging 

(i.e. signature) their intent to enter into negotiations on this solicitation.  In addition, offerors are reminded that if awarded a 

contract they will be required to agree to the CM@Risk Terms and Conditions and the General Conditions of the Contract as 

outlined in the Construction Services Agreement.  As such, any exceptions to the Terms and Conditions shall be identified in 

the offerors submittal. 

 

18. EXCEPTIONS TO CONTRACT PROVISIONS: A response to any Request for Qualifications is an offer to contract 

with FCZC based upon the contract provisions contained in FCZC’s Request for Qualifications, including but not limited to, 

the specifications, scope of services and any terms and conditions.  Offerors who wish to propose modifications to the 

contract provisions must clearly identify the proposed deviations and any proposed substitute language in their submittal.  

However, the provisions of the Request for Qualifications cannot be modified without the express written approval of the 

Director of Finance or his designee.  Proposed modifications or exception to the indemnification language herein shall not be 

considered.  If an offer is returned with modifications to the contract provisions that are not expressly approved in writing by 

the Director of Finance or his designee, the contract provisions contained in FCZC’s Request for Qualifications shall prevail. 
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EVALUATION CRITERIA 

 
The Construction Manager at Risk (CM@R) will be selected through a qualifications-based selection process. Firms 

interested in providing Construction Manager at Risk services must submit a Statement of Qualifications (SOQ) that 

addresses the following issues: 

 

I. SELECTION CRITERIA –  

  

A. EXPERIENCE AND QUALIFICATIONS OF THE FIRM/TEAM – 40 points  

B. APPROACH TO PERFORMING THE REQUIRED SERVICES – 30 points 

C. SELF-PERFORMED WORK – 10 points 

D. GENERAL INFORMATION – 10 points 

E. SUBCONTRACTOR SELECTION PLAN – 5 points 

F. OTHER CRITERIA – 5 points 

 

 

II. REQUIREMENTS SPECIFIC TO EVALUATION CRITERIA: The narrative portion and the materials presented in 

response to this Request For Qualifications shall be submitted in the same order as requested and must contain, at a minimum, the 

following:  

 

A. EXPERIENCE AND QUALIFICATIONS OF THE FIRM/TEAM  

1. Identify at least three (3) projects, especially related to a zoological or aquatic facility, in which the firm served 

as either CM@Risk, Agency CM and/or General Contractor.  For each project please provide the following: 

- Description of project 

- Relationship to this project 

- Role of the Firm (include pre-construction services provided, if any) 

- Project’s original contracted construction cost and final construction cost 

- Construction dates 

- Owner 

- Two (2) project references with telephone numbers 

2. Provide a listing of the proposed project team and their resumes (will not count towards submittal length 

requirements).  Identify the role that each team member is expected to take and provide up to three (3) 

examples of projects where they assumed that role. 

3. List any proposed consultants and/or subcontractors expected to assist on this project.  Identify the role 

        they will play and provide up to three (3) project references for them.  

 

B. APPROACH TO PERFORMING THE REQUIRED SERVICES    

1. Discuss any issues your firm has identified on this project and how those will be addressed. 

2. Describe your firm’s project management approach and team organization during pre-construction and 

construction phase services. 

3. Describe systems used for planning, scheduling, estimating and managing construction.  In addition, briefly 

describe the firm’s experience on quality control, dispute resolution and safety management. 

4. Describe your firm’s experience working with A/E firms in evaluating design constructability and adherence to 

budget during pre-construction phase services.  Provide contact information for up to three (3) A/E firms that 

you worked with in this manner. 

 

C. SELF-PERFORMED WORK 

1. Work with Own Forces – Indicate which elements of work your firm would propose to perform with its own 

forces. 

2. Describe your experience at performing similar self-performed work in the trade area(s) of the Project during 

the last three years. 

3. Describe any equipment that your firm owns or has ready access to that would prove beneficial to the project. 
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D. GENERAL INFORMATION  

1. Provide a general description of the firm and/or team that is proposing to provide construction management and 

general construction services.   

2. Provide an organizational chart showing key personnel. 

3. Provide a listing of the California professional and contractor licenses held by the team. 

4. Identify any claims arising from a contract which resulted in litigation, arbitration or administrative hearing 

within the last three years.  Briefly describe the circumstances and outcome. 

5. Provide the firms safety rating and verification from surety as to the firms bonding capacity. 

6. Work Load – Provide a list of current projects in progress, their size, and estimated time of completion. Include 

significant projects on hold, which may become active during this project. Provide a chart, which shows the 

percentage of the firm’s total work-hour capacity that your current work represents and estimate the percentage 

of the total work-hour capacity that this project would represent. 

 

 E.   SUBCONTRACTOR SELECTION PLAN 

1. Submit a proposed Subcontractor Selection Plan.  The plan must describe procedures to be used in selecting 

subcontractors, and selection shall be based on a combination of qualifications and price.  

2. The plan must describe how the Offeror intends to ensure that established goals will be met. 

3. Identify the criteria under which qualifications and price will be evaluated, and describe whether a one-step or 

two-step selection process will be employed, including detail on the process. 

 

  F.   OTHER  

Scores to be based on the following criteria, no response is required. 

1. Overall completeness and accuracy of the proposal. 

2. Overall quality of the proposal. 

 

 
III. MISCELLANEOUS: Submit as a separate sealed document (only one original is required) responses to the following: 

 

1. Describe your general conditions including a not to exceed % or amount. 

2. What is your percentage markup (or profit)? 

3. What is your bonding expense (could be as a % of project)? 

 

 

IV. GENERAL 

 

A. Additional Investigations: 

The FCZC reserves the right to make such additional investigations as it deems necessary to establish the 

competency and financial stability of any firm submitting a proposal. 

 

B. Demonstrated Competence:  

Experiences with the FCZC and entities which evaluation committee members represent shall be taken into 

consideration when evaluating qualifications and experience 
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OFFER 
 

 

To Fresno Chaffee Zoo Corp: 

 

The Undersigned hereby agrees to enter into negotiations with the FCZC to provide the required service in 

compliance with all terms, scope of work, conditions, specifications, and amendments in the solicitation. 

 

        For clarification, contact: 

 

        Name:       

Company Name 

 

        Phone:        

Address  

 

        Fax:       

City           State           Zip 

 

        E-mail ________________________________ 

Signature of Person Authorized to Sign 

 

        

Printed Name 

 

        

Title 

 
 



 

  

CONSTRUCTION MANAGER AT RISK (CM@RISK)  

STANDARD TERMS AND CONDITIONS 

 

TABLE OF CONTENTS 
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ARTICLE 1 – TERMS AND DEFINITIONS 

 

Amendment (Change Order) - A written instrument issued after execution of the Contract Documents signed by FCZC and 

CM@Risk, stating their agreement upon all of the following: the addition, deletion or revision in the scope of services; the 

amount of the adjustment to the Contract Amount, the extent of the adjustment to the Completion Time, or modifications of 

other contract terms. 

 

Completion Time - The number of days or the dates related to the construction phase that as stated in Construction Documents 

applies to achievement of Substantial Completion and/or completion of the construction Work so that it is ready for final 

payment. 

 

Construction Documents – The plans, specifications, and drawings prepared by the Design Professional and issued as 

approved for construction meaning the documents are sealed by the Design Professional, signed and acceptable for permitting.   

 

Construction Fee – The CM@Risk’s overhead and profit for the Construction phase of the project.  May be negotiated at the 

time of the Pre-Construction Services and noted in the Construction Services Agreement. 

 

Construction Manager at Risk (CM@Risk) - The person, firm, corporation, or other approved legal entity with whom the 

FCZC has entered into this Contract to provide services as detailed in this Contract. 

 

Contingency (Contractor’s) - A fund to cover cost growth during the Project usually for costs that result from Project 

circumstances.  The amount of the CM@Risk’s Contingency will be negotiated as a separate line item in each GMP package.  

Use and management of the CM@Risk’s Contingency is described in 5.4.2. 

 

Contingency (Owner’s) – A fund to cover cost growth during the Project used at the discretion of the FCZC usually for costs 

that result from FCZC directed changes or unforeseen site conditions.  The amount of the Owner’s Contingency will be set 

solely by the FCZC and will be in addition to the project costs included in the CM@Risk’s GMP packages.  Use and 

management of the Owner’s Contingency is described in 5.4.3. 

 

Contract Documents - This Contract, exhibits, attachments, the Notice to Proceed for design phase services, all written 

Amendments and Change Orders to this Contract and any other documents so designated in this Contract. 

 

Cost of the Work - The direct costs necessarily incurred by the CM@Risk in the proper performance of the Work. The Cost of 

the Work shall include direct labor costs, subcontract costs, costs of materials and equipment incorporated in the completed 

construction, costs of other materials and equipment, temporary facilities, permit fees (as directed), materials testing, and 

related items.  The Cost of the Work shall not include the CM@Risk’s construction fee, general conditions costs, taxes, bonds, 

or insurance costs.      

 

Day - Calendar day(s) unless otherwise specifically noted in the Contract Documents. 

  

Deliverables – The work products prepared by the CM@Risk in performing the scope of work described in this Contract.  

Some of the major deliverables to be prepared and provided by the CM@Risk during the design phase may include but are not 



 

  

limited to: Construction Management Plan, Project Schedule, Schedule of Values, alternative system evaluations, procurement 

strategies and plans, cost estimates, construction market surveys, cash flow projections, GMP Proposals, Subcontractor 

procurement plan, Statement of Proposed MBE/WBE Utilization, Subcontractor agreements, Subcontractor bid packages, 

Supplier agreements, and others as indicated in this Contract or required by the Project Team. 

 

Drawings (Plans) – Documents, which visually represent the scope, extent and character of the Work to be furnished and 

performed by the CM@Risk during the construction phase and which have been prepared or approved by the Design 

Professional and the FCZC.  Includes Drawings that have reached a sufficient stage of completion and released by the Design 

Professional solely for the purposes of review and/or use in performing constructability or bidability reviews and in preparing 

cost estimates (e.g. conceptual design Drawings, preliminary design Drawings, detailed design Drawings at 30%, 60%, 90% 

or 100% or schematic, design development, construction documents), but not for construction. 

 

Design Professional - The qualified, licensed person, firm or corporation who furnishes design services required under the 

Contract Documents. 

 

Float - Number of Days by which the design phase services or construction phase Work or any part of the same may be 

delayed without necessarily extending a critical Completion Time or schedule milestone in the Project Schedule. 

 

General Conditions Costs – Includes, but is not limited to the following types of costs for the CM@Risk during the 

construction phase: payroll costs for project manager or construction manager but not both for Work conducted at the site, 

payroll costs for the superintendent and full-time general foremen, payroll costs for management personnel resident and 

working on the site, workers not included as direct labor costs engaged in support (e.g. loading/unloading, clean-up, etc.), 

administrative office personnel, costs of site offices and temporary facilities including office materials, office supplies, office 

equipment, minor expenses, utilities, fuel, sanitary facilities and telephone services at the site, costs of liability insurance 

premiums not included in labor burdens for direct labor costs, costs of bond premiums, costs of consultants not in the direct 

employ of the CM@Risk or Subcontractors, fees for permits (as directed) and licenses.   

 

Guaranteed Maximum Price (GMP) – The sum of the maximum cost of the Work including the CM@Risk’s construction fee, 

general conditions costs, sales tax, bonds, insurance costs, and contingency(ies). 

 

Guaranteed Maximum Price (GMP) Proposal - The offer or proposal of the CM@Risk setting forth the GMP prices for the 

entire Work or portions of the Work to be performed during the construction phase.   

 

Notice to Proceed - A written notice given by FCZC to the CM@Risk fixing the date on which the CM@Risk will start to 

perform the CM@Risk’s obligations under this Contract. 

 

Payment Request - The form that is accepted by the FCZC and used by the CM@Risk in requesting progress payments or 

final payment and which will include such supporting documentation as is required by the Contract Documents and or the 

FCZC. 

 

Project Team – Design phase services team consisting of the Design Professional, CM@Risk, FCZC Assigned Project 

Manager, FCZC’s User Department’s representatives and other stakeholders who are responsible for making decisions 

regarding the Project. 

 

Schedule of Values (SOV) – Document specified in the construction phase Contract, which divides the Contract Price into pay 

items, such that the sum of all pay items equals the Contract Price for the construction phase Work, or for any portion of the 

Work having a separate specified Contract Price.  

 

Shop Drawings - All drawings, diagrams, schedules and other data specifically prepared for the Work by the CM@Risk or a 

Subcontractor, Sub-subcontractor, manufacturer, supplier or distributor to illustrate some portion of the Work. 

 

Site – The land or premises on which the Project is located. 

 

Specifications - The part(s) of the Contract Documents for the construction phase consisting of written technical descriptions 

of materials, equipment, construction systems, standards and workmanship as applied to the Work and certain administrative 

details applicable thereto. 

 

Subcontractor - An individual or firm having a direct contract with the CM@Risk or any other individual or firm having a 

contract with the aforesaid contractors at any tier, who undertakes to perform a part of the design phase services or 



 

  

construction phase Work at the site for which the CM@Risk is responsible.  Subcontractors will be selected through the 

Subcontractor bid process described in paragraph 2.7 of this Contract. 

 

Subconsultant - A person, firm or corporation having a contract with the CM@Risk to furnish services required as its 

independent professional associate or consultant with respect to the Project. 

 

Substantial Completion - The time at which the Work (or a specified part thereof) has progressed to the point where, in the 

opinion of Design Professional and the FCZC, the Work (or a specified part thereof) is sufficiently complete, in accordance 

with the Contract Documents, so that the Work (or a specified part thereof) can be utilized for the purposes for which it is 

intended. 

 

Supplier - A manufacturer, fabricator, supplier, distributor, materialman or vendor having a direct contract with CM@Risk or 

with any Subcontractor to furnish materials or equipment to be incorporated in the construction phase Work by CM@Risk or 

any Subcontractor. 

 

Work - The entire completed construction or the various separately identifiable parts thereof, required to be furnished during 

the construction phase.  Work includes and is the result of performing or furnishing labor and furnishing and incorporating 

materials, resources and equipment into the construction, and performing or furnishing services and documents as required by 

the Contract Documents for the construction phase. 

 

  

ARTICLE 2 - CM@RISK’S SERVICES AND RESPONSIBILITIES   

 

2.1        General Services 
 

2.1.1 The CM@Risk shall attend regularly scheduled meetings and assist the FCZC and Design Professional during the Pre-

Construction Phase consistent with the Terms and Conditions described herein.  

 

2.1.2 CM@Risk’s Representative shall be reasonably available to the FCZC and shall have the necessary expertise and 

experience required to supervise services under the Contract.  CM@Risk’s Representative shall communicate regularly with 

the FCZC but not less than once a week and shall be vested with the authority to act on behalf of the CM@Risk.  CM@Risk’s 

Representative may be replaced only with the written consent of the FCZC. 

 

2.2 Design Review and Analysis  

 

2.2.1 The CM@Risk will evaluate periodically the availability of labor, materials/equipment, building systems, cost-

sensitive aspects of the design; and other factors that may impact the cost estimate, GMP Proposals and/or the Project 

Schedule. 

 

2.2.2 CM@Risk shall visit the Site, become familiar with local surface conditions, soils reports, environmental reports, 

archeological studies, etc. under which the Work is to be performed and correlate personal observations with requirements of 

the Contract Documents.   

 

2.2.3 The CM@Risk will recommend, in conjunction with the Project Team, those additional surface and subsurface 

investigations that, in its professional opinion, are required to provide the necessary information for the CM@Risk to 

construct the Project.  After completion of design phase services, the CM@Risk may request additional investigations in their 

GMP Proposal to improve the adequacy and completeness of the site condition information and data made available with the 

Construction Documents.   

 

2.2.4 The CM@Risk will meet with the Project Team as required to review designs during their development. The 

CM@Risk will familiarize itself with the evolving documents through the various design phases.  The CM@Risk will 

proactively advise the Project Team and make recommendations on factors related to construction costs, and concerns 

pertaining to the feasibility and practicality of any proposed means and methods, selected materials, equipment and building 

systems, and, labor and material availability. The CM@Risk will furthermore advise the Project Team on proposed site 

improvements, excavation and foundation considerations, as well as, concerns that exist with respect to coordination of the 

Drawings and Specifications.  The CM@Risk will recommend cost effective alternatives.  The CM@Risk shall thoroughly 

familiarize themself with the evolving documents through Construction Document Phase.    

 

2.2.5 CM@Risk may be requested to provide the following but not exclusive services/deliverables: 

 



 

  

Project Review, to include a written evaluation of the FCZC’s project program and project budget, each in terms of the other 

with recommendations on the appropriateness of each. 

 

Constructability Review, to include an analysis and report on the Construction Documents to indicate if they are consistent, 

coordinated, practical, feasible and constructible.  CM@Risk shall notify the FCZC, that to the best of its knowledge, the work 

described in the plans and specifications for the various bidding packages is constructible within the FCZC’s scheduled 

construction time. 

 

Bidability Review:  The CM@Risk will check cross-references and complementary Drawings and sections within the 

Specifications, and in general evaluate whether (a) the Drawings and Specifications are sufficiently clear and detailed to 

minimize ambiguity and to reduce scope interpretation discrepancies, (b) named materials and equipment are commercially 

available and are performing well or otherwise, in similar installations, (c) Specifications include alternatives in the event a 

requirement cannot be met in the field, and (d) in its professional opinion, the Project is likely to be subject to differing site 

conditions. 

 

Value Engineering, to include a review of the Site, foundations, systems, materials, construction feasibility, installation and 

construction costs, relative costs, and provide recommendations to the FCZC and Design Professional for economies as 

appropriate.  The Design Professional shall have the full responsibility for the design of the Project and, in making its 

recommendations, the CM@Risk does not assume any responsibility or liability for anything included in or omitted from the 

plans and specifications.  

 

2.2.5      It is not the CM@Risk’s responsibility to ascertain that the Construction Documents are in accordance with 

applicable laws, statutes, ordinances, building codes, rules and regulations. However, if the CM@Risk recognizes that 

portions of the Construction Documents are at variance therewith, the CM@Risk shall promptly notify the Design 

Professional and FCZC in writing, describing the apparent variance or deficiency.  

  

2.3 Schedule Development  

 

2.3.1 When Project requirements have been sufficiently identified but no later than 20 days after acceptance of schematic 

design, the CM@Risk shall prepare, and periodically update, a project schedule, based on a Critical Path Method (CPM) for 

the Design Professional’s and FCZC’s review and approval. The CM@Risk will develop and maintain the Project Schedule 

on behalf of and to be used by the Project Team based on input from the other Project Team members.  The Project Schedule 

will use the Critical Path Method (CPM) technique, unless required otherwise, in writing by the FCZC.  The CM@Risk will 

use scheduling software to develop the Project Schedule that is acceptable to the FCZC.  The Project Schedule shall be 

presented in graphical and tabular reports as agreed upon by the Project Team.  If Project phasing as described below is 

required, the Project Schedule will indicate milestone dates for the phases once determined.  The CM@Risk will include and 

integrate in the Project Schedule the services and activities required of the FCZC, Design Professional and CM@Risk 

including all construction phase activities based on the input received from the FCZC and the Design Professional.  The 

Project Schedule will detail activities to the extent required to show: (a) the coordination between conceptual design and 

various design phase documents, (b) any separate long-lead procurements, (c) any permitting issues, (d) any land and right-of-

way acquisition, (e) bid packaging strategy and awards to Subcontractors and Suppliers, (f) major stages of construction, (g) 

start-up and commissioning, and (h) occupancy of the completed Work by the FCZC.  The Project Schedule will include by 

example and not limitation, proposed activity sequences and durations for design, procurement, construction and testing 

activities, milestone dates for actions and decisions by the Project Team, preparation and processing of shop drawings and 

samples, delivery of materials or equipment requiring long-lead time procurement (if any), milestone dates for various 

construction phases, total float for all activities, relationships between the activities, FCZC’s occupancy requirements showing 

portions of the Project having occupancy priority, and proposed dates for Substantial Completion and when the Work would 

be ready for final acceptance. 

 

2.3.2  The Project Schedule will be updated and maintained by the CM@Risk throughout the design phase such that it will 

not require major changes at the start of the construction phase to incorporate the CM@Risk’s plan for the performance of the 

construction phase Work.  The CM@Risk will provide updates and/or revisions to the Project Schedule for use by the Project 

Team, whenever required, but no less often than at the monthly Project Team meetings.  The CM@Risk will include with 

such submittals a narrative describing its analysis of the progress achieved to-date vs. that planned, any concerns regarding 

delays or potential delays, and any recommendations regarding mitigating actions. 

 

2.4         Early Construction, Phased Construction and/or Long Lead-Time Procurement  

 

2.4.1 Early Construction and/or Long Lead Time Procurement, The FCZC and Design Professional may determine that, in 

order to meet the schedule established by the FCZC for the Project, the CM@Risk needs to provide early construction and/or 



 

  

order long lead-time items. The early construction and/or long lead-time item procurement shall be subject to the terms and 

conditions of the Contract Documents. 

    

2.4.2 Phased Construction, The CM@Risk shall review the design and make recommendations regarding the phased 

issuance of Construction Documents to facilitate phased construction of the Work.  It shall take into consideration such factors 

as natural and practical lines of severability, sequencing effectiveness, access and availability constraints, total time for 

completion, construction market conditions, availability of labor and materials, and any other factors pertinent to saving time 

and cost. 

 

If the FCZC determines that it is in its own best interest to phase the construction of the Work, the FCZC may direct the 

CM@Risk to provide a GMP for each phase, a phased Project schedule and construct the phased Work as prescribed by the 

Contract Documents. 

 

2.4.3 Long lead-time Procurement, The CM@Risk shall recommend to the FCZC and Design Professional a list and a 

schedule for the procurement by the FCZC of long-lead time items, which will be required to meet the Project Schedule. 

 

2.4.3.1  If the FCZC determines that it is in its own best interest to have the CM@Risk procure such long-lead time items, the 

FCZC may, at its sole discretion, direct the CM@Risk to solicit bids.  

 

2.4.3.2 Upon approval by the FCZC of the funding and of the terms and conditions of the purchase of said long-lead 

material, the FCZC will authorize the CM@Risk to issue purchase orders for the material. If necessary the Contract Price will 

be adjusted for these purchase orders.  

 

2.4.3.3 If the FCZC determines that it is in its own best interest to procure such long-lead time items, items may be procured 

by the FCZC on terms and conditions acceptable to the CM@Risk which acceptance the CM@Risk may not unreasonably 

withhold. Upon the FCZC’s acceptance of the CM@Risk’s Guaranteed Maximum Price proposal, all contracts for such items 

shall be assigned by the FCZC to the CM@Risk, who shall accept responsibility for such items as if procured by the 

CM@Risk in the first instance.   

 

2.4.3.4 If the FCZC chooses not to procure long lead-time items prior to acceptance of a GMP, the Design Professional shall 

list the items and a delivery schedule in the Construction Documents and the CM@Risk shall notify the potential suppliers, 

subcontractors, and fabricators of the required delivery schedule so that it shall be taken into consideration in their bid. 

 

2.5 Cost Estimation  
 

2.5.1 Unless otherwise agreed to by the Project Team, within 14 days after receipt of the documents for the various phases 

of design, the CM@Risk shall provide a detailed cost estimate and a written review of the documents.  The Design 

Professional and CM@Risk shall reconcile any disagreements on the estimate to arrive at an agreed cost.  If no consensus is 

reached, the FCZC will make the final determination.  

  

2.5.2 If any estimate submitted to the FCZC exceeds previously accepted estimates or the FCZC’s Project budget, the 

CM@Risk shall make appropriate recommendations on methods and materials to the FCZC and Design Professional that they 

believe will bring the project back into the Project budget. 

 

2.5.3 In between these estimates, the CM@Risk shall periodically provide a tracking report that identifies the upward or 

downward movements of costs due to value engineering or scope changes.  It shall be the responsibility of the CM@Risk to 

keep the FCZC and Design Professional informed as to the major trend changes in costs relative to the FCZC’s budget. 

 

2.5.4 If requested by the FCZC, the CM@Risk shall prepare a preliminary “cash flow” projection based upon historical 

records of similar type projects to assist the FCZC in the financing process. 

 

2.6 Minority Owned Business Enterprise (MBE) and Women Owned Business Enterprise (WBE) Utilization 

 

2.6.1 The CM@Risk shall submit the Contractor’s Statement of Proposed MBE/WBE Plan or Affidavit of Good Faith 

Efforts form following the bidding phase.  If approved by the FCZC this information shall be included in the GMP 

Amendment. 

 

 

 

2.7 Competitive Bidding  



 

  

 

2.7.1 The CM@Risk shall develop bidder interest for each trade in the Work for approval by the FCZC and solicit bids for 

the various work categories.  The CM@Risk shall distribute plans and specifications, and when appropriate, conduct pre-bid 

conferences with prospective bidders. 

 

2.7.2 The CM@Risk may, at its option with FCZC approval, self perform portions of the Work (excavation, concrete, 

reinforcing steel, miscellaneous steel, structural steel, carpentry, etc.). If the CM@Risk desires to self-perform certain portions 

of the Work, it will request to be one of the approved Subcontractor bidders for those specific bid packages.  The CM@Risk’s 

bid will be evaluated in accordance with the process identified below.  

  

2.7.3 The CM@Risk shall receive, open, record and evaluate the bids.  The apparent low bidders will be interviewed to 

determine the responsiveness of their proposals.  The CM@Risk will prepare a list of recommended Subcontractors and 

suppliers for each category of work for the FCZC’s review and approval. The CM@Risk shall provide a schedule of values 

based on the bids accepted from the successful Subcontractors and that information shall be incorporated into the GMP 

Amendment. 

 

2.7.4 In the course of the Work, if events warrant, with FCZC approval, the CM@Risk may request to self perform work 

or contract with another Subcontractor without bidding in order to protect the project schedule and GMP.   

 

2.8 Government Approvals and Permits 

 

2.8.1 Unless otherwise provided, CM@Risk shall obtain or assist the FCZC to obtain all necessary permits, approvals and 

licenses required for the prosecution of the Work from any government or quasi-government entity having jurisdiction over 

the Project. The CM@Risk is specifically reminded of the need to obtain the necessary environmental permits or file 

the necessary environmental notices. 
 

2.8.2 Copies of these permits and notices must be provided to the FCZC's Representative prior to starting the permitted 

activity.   

 

2.8.3 FCZC shall be responsible for FCZC permit review fees for building and demolition permits. FCZC will also pay 

review fees for grading and drainage, water, sewer, and landscaping. FCZC shall also pay for utility design fees for permanent 

services. These costs shall be billed to the FCZC as direct costs with no mark ups.   

 

2.8.4 CM@Risk shall be responsible for all other permits and review fees not specifically listed in Section 2.8.3 above. 

 

2.8.5 CM@Risk is responsible for the cost of water meter(s), water and sewer taps, fire lines and taps, and all water bills 

on the project meters until Substantial Completion of the Project.  Arrangements for construction water are the CM@Risk 's 

responsibility. 

 

 

2.9 Pre-construction Conference 
 

2.9.1 After approval of the GMP and the amendment, to include bonds, insurance, and signatures, and prior to the 

commencement of any Work, the FCZC’s Representative will schedule a Pre-construction conference.   

 

2.9.2 The purpose of this conference is to establish a working relationship between the CM@Risk, utility firms, and 

various FCZC agencies.  The agenda will include critical elements of the work schedule, submittal schedule, cost breakdown 

of major lump sum items, CM@Risk Payment Requests and processing, coordination with the involved utility firms, and 

emergency telephone numbers for all representatives involved in the course of construction. 

 

2.9.3 The construction Notice to Proceed date will be established.  

 

2.9.4 The CM@Risk may also be asked to provide copies of all purchase orders and/or contracts with MBE and WBE 

Subcontractors. 

 

2.9.5 The CM@Risk attendees shall include, at a minimum, the CM@Risk’s Representative, who is authorized to execute 

and sign documents on behalf of the firm, the job superintendent, and the CM@Risk's safety officer.  

 

2.10 Control of the Work 



 

  

 

2.10.1 Unless otherwise provided in the Contract Documents to be the responsibility of FCZC or a separate contractor, 

CM@Risk shall provide through itself or Subcontractors the necessary supervision, labor, inspection, testing, start-up, 

material, equipment, machinery, temporary utilities and other temporary facilities to permit CM@Risk to complete the Work 

consistent with the Contract Documents. 

 

2.10.2 CM@Risk shall perform all construction activities efficiently and with the requisite expertise, skill and competence 

to satisfy the requirements of the Contract Documents.  CM@Risk shall at all times exercise complete and exclusive control 

over the means, methods, sequences and techniques of construction. 

 

2.10.3 CM@Risk or the CM@Risk’s Superintendent shall at all times be present at the Work at all times that construction 

activities are taking place. 

 

All elements of the Work shall be under the direct supervision of a foreman or his/her designated representative on the Site 

who shall have the authority to take actions required to properly carry out that particular element of the work. 

 

In the event of noncompliance of this section, the FCZC may require the CM@Risk to stop or suspend the Work in whole or 

in part.  

 

2.10.4 Where the Contract Documents require that a particular product be installed and/or applied by an applicator approved 

by the manufacturer, it is the CM@Risk’s responsibility to ensure the Subcontractor employed for such work is approved.  

 

2.10.5 Before ordering materials or doing work, the CM@Risk and each Subcontractor shall verify measurements at the 

Site and shall be responsible for the correctness of such measurements.  No extra charge or compensation will be allowed 

because of differences between actual dimensions and the dimensions indicated on the drawings.  Differences, which may be 

found, shall be submitted to the FCZC for resolution before proceeding with the work.  

 

2.10.6 The CM@Risk shall take field measurements and verify field conditions and shall carefully compare such field 

measurements and conditions and other information known to the CM@Risk with the Contract Documents before 

commencing activities. Errors, inconsistencies or omissions discovered shall be reported to the FCZC at once. 

 

2.10.7 The Contractor shall establish and maintain all building and construction grades, lines, levels, and bench marks, and 

shall be responsible for accuracy and protection of same.  This work shall be performed or supervised by a licensed civil 

engineer or surveyor. 

 

2.10.8 Any person employed by the CM@Risk or any Subcontractor who, in the opinion of the FCZC, does not perform their 

work in a proper, skillful and safe manner or is intemperate or disorderly shall, at the written request of the FCZC, be removed 

from the Work by CM@Risk or Subcontractor employing such person, and shall not be employed again in any portion of Work 

without the written approval of the FCZC.  The CM@Risk or Subcontractor shall hold the FCZC harmless from damages or 

claims that may occur in the enforcement of this section. 

 

2.10.9 CM@Risk assumes responsibility to FCZC for the proper performance of the work of Subcontractors and any acts 

and omissions in connection with such performance.  Nothing in the Contract Documents is intended or deemed to create any 

legal or contractual relationship between FCZC and any Subcontractor or Sub-Subcontractor, including but not limited to any 

third-party beneficiary rights in any Subcontactor or sub-Subcontractor. 

 

2.10.10 CM@Risk shall coordinate the activities of all Subcontractors.  If the FCZC performs other work on the Project or at 

the Site with separate contractors under FCZC’s control, CM@Risk agrees to reasonably cooperate and coordinate its 

activities with those of such separate contractors so that the Project can be completed in an orderly and coordinated manner 

without unreasonable disruption. 

 

2.11 Control of the Work Site 

 

2.11.1 Throughout all phases of construction, including suspension of Work, CM@Risk shall keep the Site reasonably free 

from debris, trash and construction wastes to permit CM@Risk to perform its construction services efficiently, safely and 

without interfering with the use of adjacent land areas.  Upon Substantial Completion of the Work, or a portion of the Work, 

CM@Risk shall remove all debris, trash, construction wastes, materials, equipment, machinery and tools arising from the 

Work or applicable portions thereof to permit FCZC to occupy the Project or a portion of the Project for its intended use. 



 

  

 

2.11.2 CM@Risk shall maintain ADA and ANSI accessibility requirements during construction activities in an occupied 

building or facility.  ADA and ANSI accessibility requirements shall include, but not be limited to, parking, building access, 

entrances, exits, restrooms, areas of refuge, and emergency exit paths of travel. CM@Risk shall be responsible for the 

coordination of all work to minimize disruption to building occupants and facilities. 

 

2.11.3 Only materials and equipment that are to be used directly in the Work shall be brought to and stored on the Site by 

the CM@Risk.  When equipment is no longer required for the Work, it shall be removed promptly from the Site.  Protection 

of construction materials and equipment stored at the Site from weather, theft, damage and all other adversity is solely the 

responsibility of the CM@Risk. 

 

2.12       Shop Drawings, Product Data and Samples 

 

2.12.1 Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents. The purpose of their 

submittal is to demonstrate for those portions of the Work for which submittals are required the way the CM@Risk proposes 

to conform to the information given and the design concept expressed in the Contract Documents. 

  

2.12.2  The CM@Risk shall review, approve, verify, and submit to the FCZC five copies of each Shop Drawing, Product 

Data, Sample, and similar submittal required by the Contract Documents in accordance with the approved GMP schedule as 

to cause no delay in the Work or in the activities of the FCZC or of separate contractors. Submittals made by the CM@Risk, 

which are not required by the Contract Documents, may be returned without action. 

 

2.12.3  The CM@Risk shall perform no portion of the Work requiring submittal and review of Shop Drawings, Product 

Data, Samples, or similar submittals until the FCZC and/or Design Professional have approved the respective submittal.  Such 

Work shall be in accordance with approved submittals. 

 

2.12.4  By approving, verifying and submitting Shop Drawings, Product Data, Samples and similar submittals, the 

CM@Risk represents that the CM@Risk has determined and verified materials, field measurements and field construction 

criteria related thereto, or will do so, and has checked and coordinated the information contained within such submittals with 

the requirements of the Work and of the Contract Documents. 

 

2.12.5  The CM@Risk shall not be relieved of responsibility for deviations from requirements of the Contract Documents 

by the FCZC's approval of Shop Drawings, Product Data, Samples or similar submittals unless the CM@Risk has specifically 

informed the FCZC in writing of such deviation at the time of submittal and the FCZC has given written approval to the 

specific deviation. The CM@Risk shall not be relieved of responsibility for errors or omissions in Shop Drawings, Product 

Data, Samples, or similar submittals by the FCZC 's approval thereof. 

 

2.12.6 The CM@Risk shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data, Samples, 

or similar submittals, to revisions other than those requested by the FCZC on previous submittals. 

 

2.12.7 Informational submittals upon which the FCZC is not expected to take responsive action may be so identified in the 

Contract Documents. 

 

2.12.8 When professional certification of performance criteria of materials, systems or equipment is required by the 

Contract Documents, the FCZC shall be entitled to rely upon the accuracy and completeness of such calculations and 

certifications. 

 

2.13       Quality Control, Testing and Inspection  

 

2.13.1 All materials used in the Work shall be new and unused, unless otherwise noted, and shall meet all quality 

requirements of the Contract Documents. 

 

2.13.2 All construction materials to be used on the Work or incorporated into the Work, equipment, plant, tools, appliances 

or methods to be used in the Work may be subject to the inspection and approval or rejection of the FCZC. 

 

2.13.3 The procedures and methods used to sample and test material will be determined by the FCZC.   

 



 

  

2.13.4 The FCZC will select a pre-qualified FCZC or Independent Testing Laboratory and will pay for initial FCZC 

Acceptance Testing. 

 

If tests indicate noncompliance with the Contract Documents, the cost associated with that noncompliance will be paid for by 

the CM@Risk.  Construction contingency cannot be utilized for the cost of re-testing. 

 

When the first and subsequent tests indicate noncompliance with the Contract Documents, all re-testing shall be 

performed by the same testing agency. 

 

2.13.5 The CM@Risk will cooperate with the selected testing laboratory and all others responsible for testing and inspecting 

the work and shall provide them access to the Work at all times. 

 

2.13.6 At the option of the FCZC, materials may be approved at the source of supply before delivery is started. 

 

2.13.7 Code compliance special testing and inspections required by codes or ordinances, or by a plan approval authority, 

and which are made by a legally constituted authority, shall be the responsibility of and shall be paid by the FCZC, unless 

otherwise provided in the Contract Documents.  

 

2.13.8 CM@Risk’s convenience and quality control testing and inspections shall be the sole responsibility of the CM@Risk 

and paid by the CM@Risk.  

 

2.14 Trade names and Substitutions 
 

2.14.1 Contract Document references to equipment, materials or patented processes by manufacturer, trade name, make or 

catalog number, unless indicated that no substitutions are permitted, substitute or alternate items may be permitted, subject to 

the following: 

 

2.14.2 The substitution shall be submitted by CM@Risk in writing to the FCZC. 

 

2.14.3 The CM@Risk shall certify that the substitution will perform the functions and achieve the results called for by the 

general design, be similar and of equal substance, and be suited to the same use as that specified. 

 

2.14.4 The submittal shall state any required changes in the Contract Documents to adapt the design to the proposed 

substitution. 

 

2.14.5 The submittal shall contain an itemized estimate of all costs and credits that will result directly and indirectly from 

the acceptance of such substitution, including cost of design, license fees, royalties, and testing.  Also, the submittal shall 

include any adjustment in the Contract Time created by the substitution.   

 

2.14.6 The CM@Risk if requested by the FCZC shall submit samples or any additional information that may be necessary 

to evaluate the acceptability of the substitution.   

 

2.14.7 The FCZC will make the final decision and will notify the CM@Risk in writing as to whether the substitution has 

been accepted or rejected. 

 

2.14.8 If the FCZC does not respond in a timely manner, the CM@Risk shall continue to perform the Work in accordance 

with the Contract Documents and the substitution will be considered rejected. 

 

2.15 Project Record Documents 

 

2.15.1 During the construction period, the CM@Risk shall maintain at the jobsite a set of blueline or blackline prints of the 

Construction Document drawings and shop drawings for Project Record Document purposes. 

 

The CM@Risk shall: 

 

Mark these drawings to indicate the actual installation where the installation varies appreciably from the original Construction 

Documents.  Give particular attention to information on concealed elements, which would be difficult to identify or measure 

and record later.  Items required to be marked include but are not limited to: 

 

¶ Dimensional changes to the drawings. 



 

  

¶ Revisions to details shown on Drawings 

¶ Depths of foundations below first floor 

¶ Locations and depths of underground utilities 

¶ Revisions to routing of piping and conduits. 

¶ Revisions to electrical circuitry. 

¶ Actual equipment locations. 

¶ Duct size and routing. 

¶ Locations of concealed internal utilities. 

¶ Changes made by Change Order. 

¶ Details not on original Contract Drawings. 

 

Mark completely and accurately Project Record Drawing prints of Construction Documents or Shop Drawings, whichever is 

the most capable of indicating the actual physical condition.  Where Shop Drawings are marked, show cross-reference on the 

Construction Documents location. 

 

Mark Project Record Drawings sets with red erasable colored pencil. 

 

Note RFI Numbers, ASI Numbers and Change Order numbers, etc., as required to identify the source of the change to the 

Construction Documents. 

 

The CM@Risk shall at the time of Substantial Completion, submit Project Record Drawing prints and Shop Drawings to the 

FCZC or its representative for review and comment. 

 

2.15.2 Immediately upon receipt of the reviewed Project Record Drawings from the FCZC, the CM@Risk shall correct any 

deficiencies and/or omissions to the drawings and prepare the following for submission to the FCZC: 

 

A complete set of electronic Project Record Drawings prepared in AutoCAD format.  The Design Professional will provide 

files of the original Construction Documents to the CM@Risk for the use of preparing these final Project Record Drawings or 

the CM@Risk may contract with the Design Professional to revise and update the electronic drawing files.   Each drawing 

shall be clearly marked with “As-Built Document.”  

 

A complete set of reproducible mylars from the final AutoCAD drawings and five (5) edge-bound blueline or blackline sets 

reproduced from these mylars. 

 

2.16 Project Safety 

 

2.16.1 CM@Risk recognizes the importance of performing the Work in a safe manner so as to prevent damage, injury or 

loss to (i) all individuals at the Site, whether working or visiting, (ii) the Work, including materials and equipment 

incorporated into the Work or stored on-Site or off-Site, and (iii) all other property at the Site or adjacent thereto.   

 

CM@Risk assumes responsibility for implementing and monitoring all safety precautions and programs related to the 

performance of the Work. 

 

CM@Risk shall, prior to commencing construction, designate a Safety Representative with the necessary qualifications and 

experience to supervise the implementation and monitoring of all safety precautions and programs related to the Work.  

Unless otherwise required by the Contract Documents, CM@Risk’s Safety Representative shall be an individual stationed at 

the Site who may have responsibilities on the Project in addition to safety. 

 

The Safety Representative shall make routine daily inspections of the Site and shall hold weekly safety meetings with 

CM@Risk’s personnel, Subcontractors and others as applicable. 

 

CM@Risk and Subcontractors shall comply with all Legal Requirements relating to safety, as well as any FCZC-specific 

safety requirements set forth in the Contract Documents, provided that such FCZC-specific requirements do not violate any 

applicable Legal Requirement. 

 

CM@Risk will immediately report in writing any safety-related injury, loss, damage or accident arising from the Work to 

FCZC’s Representative and, to the extent mandated by Legal Requirements, to all government or quasi-government 

authorities having jurisdiction over safety-related matters involving the Project or the Work. 

 



 

  

2.16.7 CM@Risk’s responsibility for safety under this Section 2.16 is not intended in any way to relieve Subcontractors and 

Sub-Subcontractors of their own contractual and legal obligations and responsibility for (i) complying with all Legal 

Requirements, including those related to health and safety matters, and (ii) taking all necessary measures to implement and 

monitor all safety precautions and programs to guard against injury, losses, damages or accidents resulting from their 

performance of the Work. 

 

2.17 Warranty 

 

2.17.1 CM@Risk warrants to FCZC that the construction, including all materials and equipment furnished as part of the 

construction, shall be new unless otherwise specified in the Contract Documents, of good quality, in conformance with the 

Contract Documents and free of defects in materials and workmanship.   

 

CM@Risk’s warranty obligation excludes defects caused by abuse, alterations, or failure to maintain the Work by persons 

other than CM@Risk or anyone for whose acts CM@Risk may be liable. 

  

2.17.3 CM@Risk’s warranty obligation shall be for two (2) years after acceptance of the work. 

 

2.17.4 Nothing in this warranty is intended to limit any manufacturer’s warranty that provides FCZC with greater warranty 

rights than set forth in this section or the Contract Documents.  CM@Risk will provide FCZC with all manufacturers’ 

warranties upon Substantial Completion. 

 

2.18 Correction of Defective Work 

 

2.18.1 The CM@Risk shall be responsible for the completeness and accuracy of their reviews, reports, supporting data, and 

other work prepared or compiled under their obligation for this Agreement and shall correct work, at their expense.  The fact 

that the FCZC has accepted, approved or paid for the CM@Risk's work shall in no way relieve the CM@Risk of any of their 

responsibilities. 

   

2.18.2 CM@Risk agrees to correct any Work that is found to not be in conformance with the Contract Documents, including 

that part of the Work subject to Section 2.17 above, within a period of two years from the date of Substantial Completion of 

the Work or any portion of the Work, or within such longer period to the extent required by the Contract Documents.  A 

progress payment, or partial or entire use or occupancy of the Project by the FCZC shall not constitute acceptance of Work not 

in accordance with the Contract Documents. 

 

2.18.3 During the Duration of the Work, CM@Risk shall take meaningful steps to commence correction of such 

nonconforming Work as notified by the FCZC. This includes the correction, removal or replacement of the nonconforming 

Work and any damage caused to other parts of the Work affected by the nonconforming Work.  If CM@Risk fails to 

commence the necessary steps during the Duration of the Work, the FCZC, in addition to any other remedies provided under 

the Contract Documents, may provide CM@Risk with written notice that FCZC will commence correction of such 

nonconforming Work with its own forces.   

 

2.18.4 CM@Risk shall, take meaningful steps to commence correction of nonconforming Work subject to Section 2.17 

above, within seven days of receipt of written notice from FCZC.  This includes the correction, removal or replacement of the 

nonconforming Work and any damage caused to other parts of the Work affected by the nonconforming Work.  If CM@Risk 

fails to commence the necessary steps within such seven day period, FCZC, in addition to any other remedies provided under 

the Contract Documents, may provide CM@Risk with written notice that FCZC will commence correction of such 

nonconforming Work with its own forces.   

 

2.18.5 If the FCZC does perform such corrective Work, the CM@Risk shall be responsible for all reasonable costs incurred 

by FCZC in performing such correction.   

 

For nonconforming Work that creates an emergency requiring an immediate response, the CM@Risk will respond and initiate 

corrections within twenty-four hours. 

 

2.18.7 The two year period referenced above applies only to CM@Risk’s obligation to correct nonconforming Work and is 

not intended to constitute a period of limitations for any other rights or remedies FCZC may have regarding CM@Risk’s other 

obligations under the Contract Documents. 

 

 



 

  

ARTICLE 3 - FCZC’S SERVICES AND RESPONSIBILITIES    

 

3.1 Duty to Cooperate 

 

3.1.1 FCZC shall, throughout the performance of the Contract Services, cooperate with CM@Risk and perform its 

responsibilities, obligations and services in a timely manner to facilitate CM@Risk’s timely and efficient performance of the 

Contract Services and so as not to delay or interfere with CM@Risk’s performance of its obligations under the Contract 

Documents. 

 

3.2 Information and Services 
 

3.2.1 FCZC shall furnish the CM@Risk, at no cost, the following information or services for this project: 

 

¶ Project funding and budget allocations and any changes affecting the funding or budget allocations. 

 

3.3 FCZC’s Representative  
 

3.3.1 FCZC’s Representative shall be responsible for providing FCZC-supplied information and approvals in a timely 

manner to permit CM@Risk to fulfill its obligations under the Contract Documents.  

  

3.3.2 FCZC’s Representative shall also provide CM@Risk with prompt notice if it observes any failure on the part of 

CM@Risk to fulfill its contractual obligations, including any default or defect in the project or non-conformance with the 

drawings and specifications. 

 

3.4 Design Professional Services 
 

3.4.1 The FCZC may contract separately with one or more Design Professionals to provide architectural and/or 

engineering design of the project.  The Design Professional's contract as well as other firms hired by the FCZC shall be 

furnished to the CM@Risk.  The CM@Risk shall not have any right however, to limit or restrict any contract modifications 

that are mutually acceptable to the FCZC and Design Professional. 

 

3.4.2 The FCZC may contract with the Design Professional to provide some or all of the following services during the 

performance of the Work: 

• Administration of the Work  

• Site visits at intervals appropriate to the stage of construction to become generally familiar with the progress and 

quality of the completed Work and to determine in general if the Work is being performed in accordance with the 

Contract Documents.  The Design Professional will keep the FCZC informed of progress of the Work, and will 

endeavor to guard the FCZC against defects and deficiencies in the Work. 

• Review and certify the CM@Risk’s Payment Requests.  

• The Design Professional will have authority to reject Work that does not conform to the Contract Documents.  

• The Design Professional will have authority to require additional inspection or testing of the Work. 

• The Design Professional will review and approve or take other appropriate action upon the CM@Risk's submittals 

such as Shop Drawings, Product Data and Samples. 

• The Design Professional will interpret and decide matters concerning performance under and requirements of the 

Contract Documents on written request of either the FCZC or CM@Risk. The Design Professional's response to 

such requests will be made with reasonable promptness and within any time limits agreed upon.  

• The Design Professional will prepare Change Orders, and may authorize minor changes in the Work as provided 

herein. 

• The Design Professional will conduct inspections to determine Substantial Completion and Final Acceptance.  

 

3.5       FCZC’s Separate Contractors 

 

3.5.1 FCZC is responsible for all work performed on the Project or at the Site by separate contractors under FCZC’s 

control.  FCZC shall contractually require its separate contractors to cooperate with, and coordinate their activities so as not to 

interfere with, CM@Risk in order to enable CM@Risk to timely complete the Work consistent with the Contract Documents.  

 

 

ARTICLE 4 - COMPLETION TIME      

 



 

  

4.1 Completion Time.   

 

4.1.1 Completion Time shall be the times for performance of pre-construction services as stated in Section 4.2 below and 

for construction services as described in Section 4.3 below and the GMP Amendment. 

 

4.1.2 CM@Risk agrees that it will commence performance of the Contract Services and achieve the Completion Time. 

 

4.1.3 All of the times set forth in this Article shall be subject to adjustment in accordance with Section 8.3 of the 

Construction Services Agreement. 

 

4.2 Pre-construction Services 

 

4.2.1 Pre-construction services shall be completed by the date specified in the Construction Services Agreement. 

              

4.2.2 Pre-construction services shall commence upon the FCZC issuing the Pre-Construction Notice to Proceed (NTP) for 

this Agreement, unless the parties mutually agree otherwise. 

 

4.3 Construction Schedule 

 

4.3.1 The GMP proposal as prescribed in Article 5 shall include a Critical Path Method (CPM) diagram construction 

schedule that will indicate the path of critical activities. 

 

4.3.2 The CPM diagram construction schedule shall indicate duration, earliest and latest start and finish dates, and float 

times for all activities except critical activities and shall be presented in a time scaled graphical format for the Project 

as a whole. 

4.3.3 The CPM diagram construction schedule shall also indicate all relationships between activities. 

 

4.3.4 The CPM diagram construction schedule shall not contain more than one critical path. 

 

4.3.5 The project schedule shall consider FCZC’s occupancy requirements showing portions of the Project having 

occupancy priority, and Duration of the Work.  

 

4.3.6 The CPM diagram construction schedule shall be based upon activities, which would coincide with the Schedule of 

Values. 

 

4.4 Duration of the Work 
 

4.4.1 The FCZC’s approval of the GMP proposal will establish the Duration of the Work and guarantee Completion Times 

do not exceed the FCZC’s established schedule for the Project. 

  

4.5 Liquidated Damages 

 

4.5.1 The CM@Risk understands that if Substantial Completion is not attained within the Completion Time as adjusted, 

FCZC will suffer damages that are difficult to determine and accurately specify.  CM@Risk agrees that if Substantial 

Completion is not attained within the Completion Time as adjusted, CM@Risk shall pay the FCZC an amount per day as 

specified in the GMP.  

 

 

      ARTICLE 5- CONTRACT PRICE      

 

5.1 Contract Price 



 

  

 

5.1.1 The Contract Price will be the amounts prescribed in Section 5.2 below for pre-construction services plus the 

Guaranteed Maximum Price.    

 

5.1.2 The Contract Price is subject to adjustments made in accordance with the Construction Services Agreement.   

 

5.1.3 Unless otherwise provided in the Contract Documents, the Contract Price is deemed to include all sales, use, 

consumer and other taxes which are legally enacted when negotiations concluded, whether or not yet effective or merely 

scheduled to go into effect. 

 

5.2 Pre-construction Services  

 

5.2.1 For pre-construction services performed by the CM@Risk that will not be covered by the GMP, and described in 

Section 5.3 below, the FCZC shall pay the CM@Risk a fee as specified in the Construction Services Agreement. 

   

5.2.2 Additional Services.  The following may be required for the successful completion of pre-construction services.  

Mark-ups are not authorized and only the reimbursables specifically identified below shall be reimbursed.  

 

5.2.2.1 If not available within the CM@Risk’s staff, CM@Risk shall secure services of a qualified individual or firm to 

provide design plan and specifications review as required. The CM@Risk shall forward invoices from the individual or firm 

to the FCZC for payment of costs.  

 

If approved by the FCZC, the CM@Risk shall secure the services of a qualified cost estimating person or firm to provide cost 

estimating services required under this Agreement.  The CM@Risk shall forward copies of the invoices from the cost 

estimator to the FCZC with the CM@Risk’s Payment Request.  

 

5.3 Early Construction and/or Long Lead-Time Procurement.  The total not-to-exceed amount as specified in the 

Construction Services Agreement, if any.  

 

5.4 Guaranteed Maximum Price (GMP) 

 

5.4.1 The Guaranteed Maximum Price (GMP) is the sum of the maximum cost of the Work including the CM@Risk’s 

construction fee, general conditions costs, sales tax, bonds, project specific insurance costs, and contingency(ies).  The 

CM@Risk guarantees to bring the Project within the GMP or they alone will be required to pay the difference between the 

actual cost and the GMP. If the construction contract is negotiated as a not-to-exceed amount, all GMP savings resulting from 

a lower actual project cost than anticipated by the CM@Risk, will revert to FCZC. 

 

5.4.2 The construction fee is a negotiated percentage applied to the cost of the work for the Contractor’s home office 

overhead, home office staff, and profit.  The fee shall be converted to a fixed dollar amount that will not change with the 

actual cost of the work. 

 

5.4.3 General Conditions are items that are project specific but not directly associated with any component of the Work.  

This may include superintendents and other site-based staff, site office and storage trailers, temporary sanitary facilities, 

temporary utilities, fencing, traffic control, and security. 

 

5.4.4 In the event the CM@Risk desires to maintain a Contractor’s Contingency within the GMP, the criteria for the 

development and use of that contingency must be acceptable to the FCZC.  Any savings of the CM@Risk’s contingency at the 

conclusion of the project shall be returned to the FCZC. 

 

5.4.5 Owner’s Contingency are funds to be used at the sole discretion of the Owner.  Owner’s Contingency will be added 

to the GMP to cover any increases in Project costs that result from Owner directed changes or unforeseen site conditions.   

 

5.4.6 To expedite the preparation of the GMP Proposal, the CM@Risk shall obtain from the Design Professional, three sets 

of signed, sealed, and dated Construction Documents for the purpose of attaching to proposal only. 

 

5.4.7 The CM@Risk shall prepare his GMP at the time requested by the FCZC based on the design documents as 

completed at that time. The CM@Risk shall mark the face of each document of each set used as the basis of the proposed 

GMP.  The CM@Risk shall send one set of these documents to the FCZC’s Representative, while keeping one set for himself 

and returning a set to the Design Professional.  



 

  

 

5.4.8 The GMP proposal shall include: 

¶ A list of the documents, with latest issuance dates including all addenda thereto, which were used in preparation of 

the GMP proposal. 

¶ A list of the clarifications and assumptions made by the CM@Risk in the preparation of the GMP proposal, to 

supplement the information contained in the documents.  

¶ A summary of the GMP with a total for each of the components of the GMP. 

¶ A schedule of values, with the estimated cost organized by subcontract categories, bid contingency, general 

conditions costs, taxes, bonds, insurances, and the CM@Risk’s construction phase fee. 

¶ A Critical Path Method (CPM) diagram construction schedule. 

¶ Identification of MWBE subcontractors, if any. 

 

5.4.9 The CM@Risk shall meet with the FCZC and Design Professional to review the GMP Proposal and the written 

statement of its basis.  In the event that the FCZC or Design Professional discovers any inconsistencies or inaccuracies in the 

information presented, they shall promptly notify the CM@Risk, who shall make appropriate adjustments to the GMP 

Proposal, its basis or both.  

  

5.4.10 Upon receiving the GMP proposal from the CM@Risk, the FCZC may submit the same documents that were used by 

CM@Risk in developing his GMP to an independent third party for review and verification. The third party shall develop an 

independent estimate and review the CPM schedule. 

 

5.4.10.1 If the CM@Risk’s GMP proposal is greater than the independent third party estimate, the FCZC may require the 

CM@Risk to reconfirm its proposal.  The CM@Risk shall describe the differences between the two, and explain why its GMP 

reflects the approved scope of the Work and is correct. At this time the FCZC may do one of the following: 

 

¶ If the FCZC accepts the CM@Risk’s GMP proposal and the GMP proposal is within budget, the FCZC shall accept 

the CM@Risk’s GMP proposal in writing. 

¶ If the FCZC accepts the CM@Risk’s GMP Proposal and the GMP Proposal exceeds budget, the FCZC must indicate 

in writing to the CM@Risk that the budget has been increased to fund the excess cost. 

¶ If the FCZC rejects the CM@Risk’s GMP Proposal because it exceeds either the budget or the independent third 

party’s estimate, the FCZC may terminate the CM@Risk’s Contract. 

 

5.4.11 The FCZC shall authorize and cause the Design Professional to revise the documents to the extent necessary to 

reflect the agreed-upon assumptions and clarifications contained in the GMP proposal. Such revised documents shall be 

furnished to the CM@Risk. The CM@Risk shall promptly notify the Design Professional and FCZC if such revised 

documents are inconsistent with the agreed-upon assumptions and clarifications. 

  

5.5 Phased GMPs.  The CM@Risk may be requested to provide individual GMP proposals for specific construction phases 

of this project.  These individual phase GMP proposals shall be based on the specific phase construction documents, and will 

be prepared in accordance with the procedures identified in this Section. 

 

5.6 Changes in the Work  
 

5.6.1 If the GMP requires an adjustment due to changes in the Work directed by the Owner, the markups below shall be 

allowed on such changes.  Changes shall only be approved for unforeseen conditions that could not have been anticipated and 

changes in the scope of the work.  A change in scope is an owner directed change in quality, size, or system.  

 

5.6.2 These prescribed markups only apply to approved changes in the course of the Work and do not apply to the 

CM@Risk’s preparation of the GMP. 

 

¶ CM@Risk self-performed work and Subcontractor work markups for overhead and profit shall be the actual or 

approved costs for equipment, material, and labor marked up by a maximum percentage to be determined through 

contract negotiations. 

¶ CM@Risk shall be allowed to mark up actual or approved subcontractor costs for equipment, material, and labor 

(excluding subcontractor overhead and profit) by a maximum percentage to be determined through contract 

negotiations. 

¶ CM@Risk shall be allowed to mark up the cost for change order work for payment and performance bonds utilizing 

the same percentage used on the initial GMP. 



 

  

¶ CM@Risk shall be allowed to mark up the cost for change order work for any project specific insurance, utilizing the 

same percentage used on the initial GMP. 

¶ CM@Risk shall be allowed to mark up the cost for change order work plus Bond and Insurance costs by the current 

approved sales tax multiplier. 
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ARTICLE 1. DEFINITIONS 
 

Wherever used in these General Conditions or in the other Contract Documents, the following terms have the meanings indicated 

which are applicable to both the singular and plural thereof: 

 

Amendment - written or graphic instrument issued prior to the due date which clarifies, corrects or changes the Solicitation.   

 

Architect/Engineer - the person licensed to practice architecture/engineering by the State of California and who is identified as 

the Architect/Engineer of Record by affixing his/her seal upon the Contract plans, drawings, specifications and related documents.  

May be utilized to provide construction administration services. 

 

Bonds - bid, performance and payment bonds and other instruments of security. 

 

Change Order - a document approved by the FCZC Contract Representative and which is signed by the Contractor and the CEO 

or duly authorized designee and authorizes an addition, deletion or revision in the Work, or an adjustment in the Contract Price or 

the Completion time, issued on or after the effective date of the Contract. 

 

Chief Executive Officer (CEO) – the person who has authority to award and revise FCZC solicitations and contracts for 

construction, construction services, and construction-related services as necessary.   

 

Completion Time - the number of consecutive calendar days agreed to by the FCZC and Contractor for completion of the Work, 

which may be revised by written Change Order. 

 

Construction – the process of building, altering, repairing, improving or demolishing any public structure or building or other 

public improvements of any kind to any real public property. 

 

Contract - the written agreement and all associated attachments, drawings, amendments and change orders executed between the 

FCZC and the Contractor covering the Work to be performed. 

 

Contract Price - the amount payable by the FCZC to the Contractor for satisfactory completion of the Work, and as specified in 

the Contract as may be amended by written Change Order. 

 

Contract Officer - the FCZC official who conducts the solicitation process to secure a Contractor for the Work and who acts 

under the authority and direction of the FCZC’s CEO. 

 



 

  

Contractor - the person, firm or corporation with whom the FCZC has entered into the Contract. 

 

Drawings - the graphic and pictorial portions of the contract, wherever located and whenever issued, showing the configuration, 

location and dimensions of the Work, generally including plans, elevations, sections, details, schedules and diagrams. 

 

Estimate for Payment - a form furnished by the FCZC or an approved form submitted by the Contractor in lieu of FCZC 

furnished form, and is required to be used when submitting requests for payments for work actually performed and materials 

supplied during a an agreed-to preceding period of time. 

 

FCZC - means the Fresno Chaffee Zoo Corporation of Fresno, California, a private 501(c)(3) corporation. 

 

FCZC Contract Representative - the FCZC official administering the Contract for the FCZC. 

 

Field Order - a written order or directive issued by the FCZC Contract Representative that orders minor changes in the Work. 

 

Final Completion Date - the calendar date when the Work is one hundred percent (100%) complete as determined by the FCZC. 

 

Liquidated Damages – a sum set forth in the Contract documents that will be deducted from any monies due to the Contractor, not as a 

penalty, but in lieu of actual damages for late completion of the work. 

 

Notice to Proceed - a written notice given by the FCZC to the Contractor fixing the date on which the Completion time will 

commence and upon which the Contractor shall start to perform the Contractor's obligations under the Contract.  

 

Public Inspector(s) - that person or persons provided by the public authorities having code jurisdiction and who perform day-to-

day inspections of the Work for compliance with applicable codes. 

 

Schedule of Values - a schedule submitted by the Contractor setting forth the values allocated to various portions of the Work, 

prepared in such form and supported by such data to substantiate its accuracy as the FCZC Contract Representative may require.  

This schedule must be submitted before the Contractor submits its first application for progress payment and shall be used as a 

basis for reviewing and approving payments to the Contractor. 

 

Shop Drawings - drawings, diagrams, illustrations, schedules and other data which are specifically prepared by or for the 

Contractor to illustrate, in detail, how some portion of the Work shall be fabricated and/or installed, and all illustrations, brochures, 

standard schedules, performance charts, instructions, diagrams and other information prepared by a supplier and submitted by the 

Contractor to illustrate material or equipment for some portion of the Work. 

 

Specifications - those portions of the Contract, or Notice to Proceed if a Job Order, consisting of written technical descriptions of 

materials, equipment, construction systems, standards and workmanship as applied to the Work and certain administrative details 

applicable thereto. 

 

Substantial Completion – a written declaration of the date upon which the FCZC, in its sole discretion, determines the Work is 

substantially complete such that the FCZC has beneficial use and/or occupancy.  Upon substantial completion, the right of the 

FCZC to assess liquidated damages for time after the date of substantial completion ceases, except as allowed for failure to meet 

final completion within thirty days of substantial completion. 

 

The Work - the entire completed construction or the various separately identifiable parts thereof required to be furnished under 

the Contract, or, in the case of a job-order contract, within individual Notices to Proceed.   Work is the result of performing 

services, furnishing labor and furnishing and incorporating materials and equipment into the construction, all as required by the 

Contract and/or Notice to Proceed, as appropriate. 

 

 

ARTICLE 2. THE CONTRACT ITS EXECUTION AND INTENT 

 

2.1 The Contract 
 

2.1.1 The documents in the Contract include the solicitation contents, any amendments, drawings, change orders and 

approved Contractor submittals. 

 



 

  

2.1.2 The Contract comprises the entire agreement between the FCZC and the Contractor concerning the Work and 

supersedes any prior negotiations, representations or agreements, either written or oral.  The Contract may be 

amended or modified only by an instrument in writing and fully executed by the authorized parties to the Contract. 

 

2.2 Intent of the Contract 
 

2.2.1 The intent of the Contract is to include all labor, materials, equipment, transportation and all other costs and 

expenses necessary for the proper execution and completion of the Work by the Contractor. 

 

2.2.2 The Contractor shall take no advantage of any apparent error or omission in the plans, estimated quantities or 

specifications.  In the event the Contractor discovers such an error or omission after contract award, the Contractor 

shall immediately notify the FCZC Contract Representative.  The FCZC Contract Representative shall then make 

such corrections and interpretations as may be deemed necessary for fulfilling the intent of the contract. 

 

2.2.3 The Contract shall be construed in accordance with the laws of the State of California, and all such laws regulating 

the construction of public works by the FCZC are hereby incorporated herein by reference and made a part hereof. 

 

2.2.4 Materials or work described in words, which have a well-known technical or trade meaning, shall be held to refer 

to such recognized standards. 

 

2.2.5              The organization of the Contract into divisions, sections or articles is merely for the purpose of convenient reference, 

and neither the headings nor divisions shall have any legal or Contractual significance and shall not control the 

division of the Work by the Contractor among the various subcontractor or trades. 

2.2.6     The Contractor shall include all utility fees, permits, licenses, etc. including sewer connection fees in each estimate 

or proposal submitted. 

 

2.3 Execution 
 

2.3.1 Execution of the Contract by the Contractor is a representation that the Contractor has thoroughly examined the 

Contract. 

 

2.4 Ownership of the Contract 
 

2.4.1 The Contract, including, but not limited to, the drawings and specifications, is the property of the FCZC and is not 

to be used by the Contractor or any subcontractor on other projects outside the scope of the Work without the 

express written consent of the FCZC. 

 

 

ARTICLE 3. ADMINISTRATION OF THE CONTRACT 

 

3.1 Lines of Authority and Communications 
 

3.1.1 The FCZC's CEO is the FCZC official with overall authority and responsibility for the award and administration of 

FCZC Contracts.  The CEO or his/her designated representative after consultation with the FCZC Contract 

Representative has the ultimate authority to resolve disputes concerning Contract performance and to stop the 

Work whenever such stoppage may be necessary to ensure the proper execution of the Work. 

 

3.1.2 The FCZC Contract Representative is the designated representative of the particular FCZC department for which 

the Work is being constructed (the “user department”) or the FCZC department which is responsible for the 

oversight of the work.   

 

3.1.3 Day-to-day administration of the Contract is the responsibility of the FCZC Contract Representative.  The FCZC 

Contract Representative is the FCZC’s representative during the prosecution of the Work and shall act as 

surveillant and technical advisor for the FCZC.  The FCZC Contract Representative duties are more fully described 

in Section 3.2 of this Article. 

 

3.1.4 The Contractor shall supervise and direct the Work and shall be solely responsible for, and have control over, 

construction means, methods, techniques, sequences and procedures, and for coordinating all portions of the Work, 

unless the Contract gives other specific instructions concerning these matters.  The Contractor's duties and 

responsibilities are more fully described in Article 4 of these Contract conditions. 



 

  

 

3.1.5 Except where the Contract otherwise provides or where direct communication has been specifically authorized, the 

Contractor shall initially communicate with the FCZC Contract Representative.   

 

3.2  FCZC Contract Representative’s General Authority and Responsibilities 
 

3.2.1 Unless the Contractor is responsible for the design of the Work, the FCZC Contract Representative shall furnish to 

the Contractor, free of charge unless it is provided otherwise in the Contract, up to three copies of drawings, 

specifications and instructions available for the execution of the Work.  The FCZC Contract Representative may 

furnish additional clarifications or interpretations in writing or by drawings as may be necessary for the proper 

progress and execution of the Work.  Such additional clarifications and interpretations shall be furnished with 

reasonable promptness, and the Contractor shall not do work without drawings or written clarifications where 

needed.  All drawings, specifications and copies thereof furnished by the FCZC Contract Representative are FCZC 

property.  They are not to be used on other work and, with the exception of the signed Contract, and are to be 

returned to the FCZC Contract Representative at the completion of the Work.   

 

3.2.2 The FCZC Contract Representative shall make general surveillance of the Work. By making sufficient periodic 

visits to the site of the Work, the FCZC Contract Representative will become thoroughly familiar with the progress 

and quality of completed portions of the Work, and will assess if the Work is being performed in a manner 

indicating that the Work, when completed, will be in accordance with the Contract. 

 

3.2.3 The FCZC Contract Representative will decide all questions which may arise as to the quality and acceptability of 

materials furnished and Work performed and as to the rate of progress of the Work, and all questions which may 

arise as to the interpretation of the drawings and specifications.   

 

3.2.4 The FCZC Contract Representative shall have the authority to reject work that is not in conformity with the 

Contract and to order additional inspections and testing of the Work.  The FCZC Contract Representative's  failure 

during the progress of work to discover or reject materials or work not in accordance with the plans, specifications 

or contract documents shall not be considered an acceptance of the work or materials or a waiver of defects.  

Neither the failure of the FCZC Contract Representative to properly perform inspections, tests or approvals 

required by the contract documents nor the activities or duties of the FCZC Contract Representative in the 

administration of this contract shall relieve the Contractor from the contractor's responsibility for the means, 

methods, techniques, sequences or scheduling of the construction or the obligation to perform the work in strict 

accordance with the contract documents. 

 

3.2.5 The FCZC Contract Representative shall conduct an initial review of, and approve or deny, written Change Orders 

submitted by the Contractor, and may prepare Change Orders and provide field clarifications and corrections. All 

Change Orders shall be approved by the CEO or designee prior to any work being done.  However, in emergencies 

endangering life or property, the FCZC Contract Representative may take action and issue orders which are 

deemed necessary to avert the loss of life or property. 

 

3.2.6 The FCZC Contract Representative, pursuant to Article 10 of these General Conditions, shall make 

recommendations to the Contract Officer as to all claims of the Contractor. 

 

3.2.7 The FCZC Contract Representative will review and process the Contractor's monthly Estimates for Payment, as 

more fully set forth in Article 7 of these General Conditions. 

 

3.2.8 The FCZC Contract Representative will conduct inspections to determine the dates of Substantial Completion and 

Final Completion and will certify such dates to the Contract Officer. 

 

3.2.9 The FCZC Contract Representative will not have control over or charge of, and will not be responsible for, 

construction means, methods, techniques, sequences or procedures, or for safety precautions and programs in 

connection with the Work, since these are solely the Contractor's responsibility.  Failure of the FCZC Contract 

Representative to note unsafe working conditions or conditions dangerous to the general public, or to stop work on 

account of such conditions, shall not relieve the Contractor of sole responsibility for such conditions. 

 

3.3 Public Inspections 
 



 

  

3.3.1 Unless otherwise specifically provided in the Contract, Public Inspectors who perform day-to-day inspections of 

the Work for compliance with applicable codes will have authority to require compliance with drawings, 

specifications and applicable codes, and may provide clarification of any unspecified or unclear item or situation. 

 

3.3.2 If the drawings or specifications, laws, ordinances, or any public authority requires any work to be specially tested 

or approved, the Contractor shall give the FCZC Contract Representative timely notice of its readiness for 

inspection.  If the inspection is by an individual, authority or entity other than the FCZC Contract Representative or 

the Public Inspectors, the Contractor shall advise the FCZC Contract Representative of the date fixed for such 

inspection.   

 

3.3.3 All tests, inspections or approvals required to be performed by the FCZC Contract Representative, Public 

Inspectors, or other authorities or entities shall not relieve the Contractor of their obligation to perform the Work in 

accordance with the Contract.  

 

3.4 Special Inspections and Testing of Materials 
 

3.4.1 All equipment and materials used in the construction of the Work, especially those upon which the strength and 

durability of the structure may depend, will be subject to adequate inspection and testing in accordance with 

accepted standards, to establish conformance with specifications and suitability for the use intended, as determined 

by the FCZC Contract Representative. 

 

3.4.2 The performance of tests and the engagement of testing laboratories or agencies must have the prior approval of 

the FCZC Contract Representative.  Except as provided in subsection 3.4.3, the FCZC will pay for approved tests 

and services rendered by the approved laboratory or agency in addition to the Contract price for construction. 

 

3.4.3 When initial tests indicate that any portion of the Work is not in conformance with the Contract because of faulty 

workmanship, the Contractor shall be required to pay for necessary re-tests.  When initial tests indicate that the 

work is in conformance with the Contract, any re-testing that’s ordered by the FCZC shall be paid for by the 

FCZC. 

 

 

ARTICLE 4.  THE CONTRACTOR'S DUTIES AND RESPONSIBILITIES 

 

4.1 Contractor's Review of Contract and Site Conditions 
 

4.1.1 It shall be the duty of the Contractor to carefully study and compare all drawings, specifications and instructions. If 

any discrepancies, errors, omissions or inconsistencies are discovered in the drawings or specifications, or between 

the drawings and specifications, or there are any conflicts between existing site conditions and the requirements of 

the drawings and specifications, the Contractor shall immediately call all such discrepancies to the attention of the 

FCZC Contract Representative.  If the Contractor performs any construction activity knowing it involves an error, 

inconsistency or omission in the Contract without such notice to the FCZC Contract Representative, the Contractor 

shall assume full responsibility for such performance and shall pay a proportionate share of the attributable costs 

for correction.   

 

4.1.2 The Contractor shall be required to use, for data and dimensions, figures marked on the drawings in preference to 

what the drawings may measure to scale; but in the absence of figured dimensions, scale dimensions may be used 

with the prior written concurrence of the FCZC Contract Representative.  The Contractor shall verify all 

dimensions shown and check all measurements in connection with any present building or buildings, level or 

grades, walks, driveways or other existing conditions before executing any work.  Errors or inconsistencies shall be 

reported to the FCZC Contract Representative immediately. It is the responsibility of the Contractor to provide 

BLUESTAKE verification of underground utilities on and off the construction site. 

 

4.1.3 Change orders will not be issued to cover any cost, loss or expense for additional labor or materials required to 

rectify any error or inconsistency in the drawings and specifications unless prior notification is given by the 

Contractor to the FCZC Contract Representative. 

 

4.1.4 The Contractor shall perform the Work in accordance with the Contract and with shop drawings, product data and 

samples that have been approved by the FCZC Contract Representative. 

 



 

  

4.1.5 Notwithstanding the above provisions, if the Contractor is responsible for the design of the Work, the Contractor 

shall ensure the accuracy and completeness of the drawings, specifications and instructions. If any discrepancies, 

errors, omissions or inconsistencies are discovered in the drawings or specifications, or between the drawings and 

specifications, or there are any conflicts between existing site conditions and the requirements of the drawings and 

specifications, the Contractor shall immediately call all such discrepancies to the attention of the FCZC Contract 

Representative and shall be responsible for any required corrective action. 

 

4.2 Contractor's Supervision 
 

4.2.1 The Contractor shall efficiently and continuously supervise and direct the Work, using its best skill and attention.  

Unless the Contract specifically provides otherwise, the Contractor shall be solely responsible for and shall 

exercise control over construction means, methods, techniques and procedures and shall coordinate the sequences 

of all portions of the Work. 

 

4.2.2 The Contractor shall provide an experienced and capable superintendent/project manager who shall be in 

attendance at the project site at all times during performance of the Work and who shall be acceptable to the FCZC 

Contract Representative.  The superintendent/project manager shall not be changed except with the concurrence of 

the FCZC Contract Representative, unless they cease to be in the Contractor’s employ.  The superintendent/project 

manager shall represent the Contractor in their absence and all notifications given to them shall be as binding as if 

given to the Contractor.   

 

4.2.3 The Contractor agrees that it is as fully responsible to the FCZC for the acts and omissions of its subcontractors 

and of persons, either directly or indirectly employed by the Contractor, as it is for the acts and omissions of 

persons directly employed by the Contractor. 

 

 

 

 

4.3 Materials and Labor; Warranty 
 

4.3.1 Unless otherwise stipulated, the Contractor shall provide and pay for all materials, labor, equipment, tools, 

construction equipment and machinery, water, gas, heat, utilities, transportation, and other facilities and services 

necessary for the execution, completion and delivery of the Work within the specified Completion Time. 

 

4.3.2 The Contractor shall pay all applicable taxes associated with the Work. 
 

4.3.3 The Contractor warrants to the FCZC that all materials and equipment furnished under the Contract will be new 

unless otherwise specified, and that all of the Work will be of good quality, free from faults and defects and in 

conformance with the Contract.  All Work not conforming to these requirements, including substitutions not 

properly approved and authorized, may be considered defective. 

 

4.3.4 The Contractor shall furnish all materials required to complete the work, except those specified to be furnished by 

the Agency.  The Contractor shall receive, inventory, store, inspect, protect, distribute, and install Agency 

furnished material unless otherwise specified.  The cost of handling and placing all materials after they are 

delivered to the Contractor shall be considered as included in the contract price for the item in connection with 

which they are used.  The Contractor shall be held responsible for all material delivered to the contractor.  

Deductions shall be made from any monies due the Contractor to make good any shortages or deficiencies, from 

any cause whatsoever and for any damage which may occur after such delivery, and for any late delivery charges. 

 

4.3.5 The Contractor will be held to furnish all work as specified in the Contract.  After a price proposal for the Work 

has been accepted by the FCZC, changes of brand named, trade named, trade marked, patented articles, or any 

other substitutions will be allowed only by written order signed by the FCZC Contract Representative.  Unless 

otherwise agreed to via Change Order, the FCZC shall receive all benefits of the difference in costs. 

 

4.3.6 Materials not conforming to the requirements of the specifications, whether in place or not, shall be rejected and 

shall be promptly removed from the site of the work, unless otherwise directed by the FCZC Contract 

Representative.  No rejected material, the defects of which have been corrected, shall be returned to the work site 

until such time as approval for its use has been given by the FCZC Contract Representative. 

 



 

  

4.3.7              Contractor acknowledges that this project constitutes public works as defined by Labor Code section 1720 et seq.  

Contractor agrees that it will comply with California’s prevailing wage laws.   

 

 

4.4 Construction Schedules and Submittals 
 

4.4.1 Before commencing the Work, the Contractor shall provide the FCZC Contract Representative with a construction 

schedule for the Work, fixing the dates at which various pre-determined events shall occur in order to promote a 

timely completion of the various parts of the Work in accordance with the Contract.  The schedule may be revised 

from time to time as may be required by conditions of the Work, but shall not exceed time limits, or any extensions 

thereof, set forth in the Contract. 

 

4.4.2 The Contractor shall prepare and keep current for the FCZC Contract Representative's approval, a schedule of 

submittals which shall be coordinated with the Contractor's construction schedule and allow the FCZC Contract 

Representative reasonable time to review such submittals. 

 

4.4.3 After review, the FCZC Contract Representative, with reasonable promptness, shall approve these shop or setting 

drawings, product data, samples and sequences for conformance with the design concept of the project, the 

approved construction schedule, and other requirements of the Contract. 

 

4.4.4 The Contractor shall make any corrections required by the FCZC Contract Representative and re-submit such 

corrected materials to the FCZC Contract Representative for approval.  Any correction or change that will result in 

a design or function change or in an increase or decrease in the Contract price must also receive the prior approval 

of the FCZC’s Director of Procurement or designee. 

 

4.4.5 The Contractor shall perform no portion of the Work requiring submittal and review of shop drawings, product 

data, samples or schedules until the respective submittals have been approved by the FCZC Contract 

Representative, and shall not deviate from such submittals after final approval by the FCZC Contract 

Representative. 

 

4.4.6. When re-submitting shop drawings, product data, samples or similar submittals containing requested revisions 

requested by the FCZC Contract Representative on previous submittals, the Contractor must direct specific 

attention to any revisions it has independently made in such shop drawings, product data, samples or other 

submittals over and above those revisions specifically requested by the FCZC Contract Representative. 

 

4.4.7 Approval by the FCZC Contract Representative of shop drawings, product data or other submittals shall not relieve 

the Contractor of responsibility for deviations from requirements of the Contract unless the Contractor has 

specifically informed the FCZC Contract Representative in writing of such deviation at the time of submittal and 

the FCZC Contract Representative has given a written approval to the specific deviation.  The Contractor shall not 

be relieved of responsibility for errors or omissions in shop drawings, product data, samples or similar submittals 

by the FCZC Contract Representative’s approval thereof. 

 

4.4.8 As-builts documents must be provided to the FCZC by the Contractor within in thirty days of substantial 

completion.  The FCZC reserves the right to withhold final payment until complete as-builts have been received in 

good order by the FCZC Contract Representative. 

 

4.5 Documents and Samples at the Work Site 
 

4.5.1 Unless otherwise directed by the FCZC’s Contract Representative, the Contractor shall maintain at the Work site a 

complete file of the drawings, specifications, amendments, change orders and other approved modifications, in 

good order and marked to reflect changes and selections made during construction, together with all approved shop 

drawings, product data, samples and similar required submittals.  Such files shall be made available to the FCZC 

Contract Representative and Public Inspectors upon request. 

 

4.6 Protection and Use of Site - (Signs, Utilities, Water, Sanitation, Traffic, etc.) 
 

4.6.1 The FCZC will provide land, rights-of-way and easements for all work specified in the Contract.  The Contractor 

shall confine its apparatus, the storage of materials and the operations of its workmen to limits indicated by law, 

ordinances, permits or directions of the FCZC Contract Representative, and shall not unreasonably encumber the 

premises with its material and equipment.  



 

  

 

4.6.2 Contractor shall prevent any damage to pipes, sewers, computer and phone lines, conduits or other structures, 

including public and/or private lawns, gardens, shrubbery and trees encountered in the Work, and shall hold the 

FCZC harmless from damages for any injury done to such pipes, lines, conduits, structures or property during the 

course of the Work. 

 

4.6.3 Work shall be accomplished so that there will be a minimum of traffic interruption and inconvenience, discomfort 

or damage to the public.  If it becomes necessary to close a street entirely during certain phases of the work 

permission shall be obtained from the FCZC Contract Representative and FCZC or County Traffic Engineer, as the 

location of the Work may require.  Police and Fire Departments must be notified twenty-four (24) hours in advance 

of the closing and opening of said street and the Contractor must furnish and place all necessary detour signs. 

 

4.6.4 The Contractor shall comply with all OSHA and Cal/OSHA rules and regulations, including, but not limited to, the 

Heat Illness Prevention Program.   

 

4.6.5 If archaeological, historical or paleontological features are encountered or discovered during any activity related to 

the Work, the Contractor shall stop work immediately at that location and shall take all reasonable steps to secure 

the preservation of those features.  The FCZC Contract Representative will make arrangements for the proper 

treatment of the affected portion of the Work site.  The Contractor shall not resume work in the affected portion 

without the prior approval of the FCZC Contract Representative.  Extensions in the Completion time for delays 

resulting from the discovery of archaeological, historical or paleontological features, if such discovery results in a 

delay to the progress of the Work, may be claimed by the Contractor in accordance with Article 10 of these 

General Conditions. 

 

4.7 Cutting and Patching 

 

4.7.1 The Contractor shall do all cutting, fitting or patching of the Work that may be required to make its several parts 

come together properly and fit it to receive or be received by work of other contractors shown upon or reasonably 

implied by the drawings and specifications for the completed project. 

 

4.7.2 The Contractor shall not endanger any work by cutting, patching, digging or otherwise, and shall not cut or alter the 

work of any other contractor except with the prior written consent of the FCZC Contract Representative and the 

other contractor. 

 

4.7.3 Any cost incurred by reason of endangered, defective, ill fitted or ill timed work shall be borne by the contractor 

responsible therefore as determined by the FCZC Contract Representative. 

 

4.7.4 Each section of the specifications includes all cutting and patching for that trade section as required for the proper 

accommodation of all work by other trades, unless specifically stated to the contrary.  In the event that the 

specifications are inadequate in this respect, the FCZC Contract Representative shall issue needed written 

clarifications.  

 

4.8 Cleaning Up 
 

4.8.1 The Contractor shall at all times keep the construction site and surrounding area free from accumulations of waste 

material or rubbish caused by operations under the Contract.  Upon completion of the Work, the Contractor shall 

remove all rubbish, tools, equipment, scaffolding and surplus materials from the site and surrounding areas and 

leave the area “broom clean” or its equivalent, unless otherwise instructed by the FCZC Contract Representative. 

 

4.8.2 If the Contractor fails to clean up as provided in the Contract, the FCZC may do so and the cost thereof shall be 

charged against the Contractor. 

 

4.9 Emergencies 
 

4.9.1 In an emergency affecting the safety of life or property, the Contractor, without special instruction or authorization 

from the FCZC Contract Representative, is hereby permitted, authorized and directed to act at its own discretion to 

prevent threatened loss or injury. 

 



 

  

4.9.2 Except in the case of an emergency requiring immediate remedial work, any work performed after regular working 

hours, on Saturdays, Sundays or legal holidays, shall be performed without additional expense to the FCZC unless 

such work has been specifically requested and approved by the FCZC Contract Representative. 

 

4.9.3 The Contractor shall file with the FCZC Contract Representative the names, addresses and telephone numbers of 

their representatives who can be contacted at any time in case of emergency.  These Contractor representatives 

must be fully authorized and equipped to correct unsafe or unduly inconvenient conditions on short notice by the 

FCZC or the Public Inspectors. 

 

4.10 Permits, Fees and Notices 
 

4.10.1 The Contractor shall, at its expense, obtain all necessary permits and licenses for work performed under the 

Contract, and shall give all necessary notices required by laws, ordinances, rules, regulations and lawful orders of 

public authorities pertaining to performance of the Work, public health and safety. 

 

4.10.2 Contractor shall assume full responsibility for Work which is not in compliance with federal and state laws, 

ordinances, rules, regulations and orders, and shall bear all costs attributable to its compliance. 

 

4.11 Royalties and Patents 
 

4.11.1 The Contractor shall pay all royalties and license fees.  

 

4.11.2 The Contractor and the surety shall defend any suit or proceeding brought against the procuring agency, during the 

prosecution or after the completion of the work, based on a claim that manufacture, sale, or use of any method, 

process, machine, technique, design, living thing, genetic material, or composition of matter, or any part thereof, 

furnished or used under this Contract constitutes an infringement of any patent, trademark, or copyright, and the 

Contractor shall pay all damages and costs awarded therein, against the procuring agency and any affected third 

party or political subdivision.  If manufacture, sale, or use of said method, process, machine, technique, design, 

living thing, genetic material, or composition of matter, or any part thereof, is in such suit held to constitute 

infringement and if manufacture, sale, or use of said method, process, machine, technique, design, living thing, 

genetic material, or composition of matter, or part thereof, is enjoined, the Contractor shall, at its own expense, 

either procure for the procuring agency the right to continue manufacture, sale, or use of said method, process, 

machine, technique, design, living thing, genetic material, or composition of matter, or part thereof, or, subject to 

Engineer's approval, replace same with noninfringing method, process, machine, technique, design, living thing, 

genetic material, or composition of matter, or part, or modify it so it becomes noninfringing. 

 

4.11.3      If appropriate, the Contractor shall furnish the FCZC Contract Representative satisfactory evidence of patent 

licenses or patent releases covering FCZC-specified proprietary materials, equipment, devices or processes, as the 

case may be. 

 

4.12 Protection of Persons and Property 
 

4.12.1 The Contractor shall be responsible for initiating, maintaining, supervising and directing all safety precautions and 

programs in connection with the performance of the Contract. 

 

4.12.2 The Contractor shall be responsible for the protection of all Work until completion and final payment is made, 

including any material or equipment to be incorporated whether in storage on or off the Work site.    

 

4.12.3 The Contractor shall, at its own expense, replace damaged or lost material, or repair damaged parts of the Work or 

of other property at the work site or adjacent thereto, and the Contractor and their sureties shall be liable therefore. 

 

4.12.4 The Contractor shall assume all risks from floods and casualties and shall make no claim for damages for delay 

from such causes.  However, a reasonable extension of time on account of such delays may be allowed, subject to 

the conditions contained in Article 6 of these General Conditions. 

 

4.12.5 In the event the Contractor encounters on the work site material reasonably believed to be a hazardous material, 

such as asbestos or polychlorinated biphenyl (PCB), the Contractor shall immediately stop work in the area 

affected and report the condition to the FCZC Contract Representative. 

 



 

  

4.12.6 The Contractor shall take all necessary precautions for the safety of employees on the work site and other persons 

who may be affected thereby, and shall comply with all applicable provisions of Federal, State and Municipal 

safety laws and building codes to prevent accidents or injury to persons on, about or adjacent to the premises where 

the Work is being performed.  The Contractor shall erect and properly maintain at all times, as required by the 

condition and progress of the Work, all necessary safeguards for the protection of workmen and the public and 

shall post danger signs warning against the hazards created by such features of construction as protruding nails, 

hod hoists, well holes, elevator hatchways, scaffolding, window openings, stairways and falling materials. 

 

4.12.7 The Contractor warrants it is fully familiar and shall comply with all of the safety requirements under federal or 

state law, including but not limited to, the OSHA Act, the Hazard Communication Act, Cal/OSHA, and any rules, 

regulations or orders, promulgated by any federal or state agency with jurisdiction over worker or environmental 

safety, and that it will be solely responsible for all fines and penalties provided for by law for any violation, and, 

furthermore, shall require all subcontractors to comply with these laws. Any claims arising out of alleged 

violations of these laws are covered by the indemnification provision set forth in Section 4.13. 

 

4.13 Indemnification and Insurance 
 

4.13.1 To the fullest extent permitted by law, Contractor, its successors, assigns and guarantors, shall pay, defend, 

indemnify and hold harmless FCZC, its agents, representatives, officers, directors, officials and employees from 

and against all allegations, demands, proceedings, suits, actions, claims, damages, losses, expenses, including but 

not limited to, attorney fees, court costs, and the cost of appellate proceedings, and all claim adjusting and handling 

expense, related to, arising from or out of or resulting from any actions, acts, errors, mistakes or omissions caused 

in whole or part by Contractor relating to work or services in the performance of this Contract, including but not 

limited to, any Subcontractor or anyone directly or indirectly employed by any of them or anyone for whose acts 

any of them may be liable and any injury or damages claimed by any of Contractor’s and Subcontractor’s 

employees, provided, however, that this duty to indemnify, hold harmless and defend shall not include losses, 

damages, claims, liabilities, costs and expenses to the extent arising from the acts or omissions of the FCZC. 

 



 

  

4.13.2 The Contractor Agrees to: 

 

.1 Obtain insurance coverage of the types and amounts required in this subsection and keep such insurance 

coverage in force throughout the life of the Contract.  The Contractor will provide satisfactory certificates of 

the required coverage to the Contracting Officer before beginning the Work.  All policies will contain an 

endorsement providing that written notice be given to the FCZC at least ten (10) calendar days prior to 

termination, cancellation or reduction in coverage in any policy. 

 

.2 Include the FCZC as an additional insured on the General Liability Insurance and Automobile Liability 

Insurance policies with respect to liability arising out of the performance of the Work.  The Contractor agrees 

that the insurance required hereunder will be primary and that any insurance carried by the FCZC will be 

excess and not contributing. 

 

 

.3 Provide and maintain minimum insurance coverage as follows: 

 

 Coverage Afforded   Limits of Liability 

 

 Workers’ Compensation   Statute 

  

 Commercial General Liability   $1,000,000 Bodily Injury 

 Insurance      and property damage 

 including:     Combined Single Limit 

 (a) Products & Completed   

      Operations         

 (b) Blanket Contractual 

 (c) Explosion, Collapse  & Underground Hazard 

 

 Automobile Liability   $1,000,000 Bodily Injury 

 Insurance       and property damage   

including:       Combined Single Limit  

 (a) Non-owned   

 (b) Leased   

 (c) Hired Vehicles 

 

 

[   X  ] Checked If applicable: 

Builder's Risk    Contract Value 

Insurance    (Less site preparation) 

Including: 

Fire, Extended Coverage, Vandalism and Malicious Mischief, and Theft. 

 

Builder’s Risk insurance shall be required on all vertical construction. 

 

The FCZC reserves the right, at its sole option, to furnish the Builder’s Risk Insurance at the FCZC’s expense.  In the event that 

the FCZC exercises such right, Contractor shall reduce General Conditions and overhead accordingly. 

 

.4  In the event any of the Work is subcontracted, the Contractor shall require the subcontractor to provide Workers’ 

Compensation insurance for all of the subcontractor’s employees engaged in the Work, unless such employees are 

covered by the protection afforded by the Contractor's Workers’ Compensation insurance.  In case any class of 

employees engaged in hazardous work under the Contract is not protected under the Workers’ Compensation 

statute, the Contractor shall provide, and shall cause each subcontractor to provide, adequate employer's general 

liability insurance for the protection of such of their employees as are not otherwise protected. 

 

 

 

ARTICLE 5. SUBCONTRACTS AND SEPARATE CONTRACTS 

 

5.1 Subcontracts 
 



 

  

5.1.1 The Contractor shall ensure that the subcontractors assigned to this Contract are available throughout the term of 

the Contract.  In the event that the Contractor requests substitution of subcontractors, the Contractor shall obtain 

prior approval from the FCZC for subcontractor substitution.  The Contractor shall ensure that substituted 

subcontractors are equally qualified and capable.  Information on the qualifications of proposed substitutes shall be 

provided to the FCZC for its consideration and approval prior to substitution taking place. 

 

5.1.2 The Contractor agrees that each subcontractor shall be bound to the Contractor by the terms of the Contract. In the 

event of a conflict between the substance of a written subcontract and the language of this Contract, the language 

of this Contract shall prevail. 

 

5.1.3 Contractor shall ensure that each subcontract shall preserve and protect the rights of the FCZC under the Contract 

with respect to the work to be performed by the subcontractor.  Where appropriate, the Contractor shall require 

each subcontractor to enter into similar agreements with sub-subcontractors.  In this connection, the Contractor 

shall make available to each subcontractor, prior to execution of any subcontract, copies of the Contract provisions 

to which the subcontractor will be bound.  Subcontractors shall also make copies of applicable portions of the 

Contract available to their respective subcontractors. 

 

5.1.4 Each subcontract will require the subcontractor to submit to the Contractor applications for payment in such 

reasonable time as to enable the Contractor to apply for payment to the FCZC in a timely manner, including any 

claims for extras, extensions of time, and damages for delays or otherwise to the Contractor in the manner provided 

in the Contract for like claims by the Contractor upon the FCZC. 

 

5.1.5 The Contractor further agrees: 

 

.1 To be bound to the subcontractor by all the obligations that the FCZC assumes to the Contractor under this 

Contract, and by all provisions thereof affording remedies and redress to the Contractor from the FCZC. 

 

.2 To promptly pay the subcontractor in accordance with this Contract, any subcontract and with applicable state 

and federal statutes, including prevailing wage laws. 

 

.3 That, at all times, the subcontractors’ total payments shall be proportionate to the value of the labor and 

materials provided by them.  Payment may be preconditioned upon the subcontractors providing the 

Contractor with requested significant partial or final lien waivers. 

 

.4 To pay the subcontractor to such extent as may be provided by the Contract or the subcontract, if either of 

these provides for earlier or larger payments than the above. 

 

.5 To ensure timely payment to subcontractors for their work as performed and for materials fixed in place, less 

any applicable retention, despite any delay by the FCZC in making payments to the Contractor for any cause 

not the fault of the subcontractor. 

 

.6 To share or forward, as appropriate, with its subcontractors or, as appropriate, with the FCZC, any insurance 

money received by the Contractor under the insurance provisions of the Contract. 

 

.7 That no claim for services rendered or materials furnished by the Contractor to the subcontractor shall be valid 

unless written notice thereof is given by the Contractor to the subcontractor during the first ten (10) days of the 

calendar month following that in which the claim originated. 

 

.8 To give the subcontractor an opportunity to be present and to submit evidence in any Contractual claim, 

controversy or dispute.  

 

5.1.6 Nothing in this Article shall create any obligation on the part of the FCZC to pay to, or to see to the payment of, 

any sums to any subcontractor, except as may otherwise be required by law. 

 

5.1.7 Each subcontract agreement for a portion of the Work is hereby assignable by the Contractor to the FCZC provided 

that: 

 

.1 Assignment is effective at the sole option of the FCZC and only upon termination of the Contract for cause 

pursuant to Article 9 of these General Conditions, and only for those subcontract agreements which the FCZC 

determines to accept by notifying the subcontractor in writing, and 



 

  

 

.2 Assignment is subject to the prior rights of the surety obligated under the Bonds relating to the Contract. 

 

5.2 Separate Contracts 
 

5.2.1 The FCZC reserves the right to perform construction or operations related to the Work with the FCZC's own forces 

and to let separate Contracts in connection with other portions of the Work or other construction or operations on 

the Work site.   

 

5.2.2 The Contractor shall afford other Contractors on the Work site reasonable opportunity for the introduction and 

storage of their materials and the execution of their work, and shall properly connect and coordinate its work with 

theirs. 

 

5.2.3 The FCZC Contract Representative shall coordinate the activities of the FCZC's own forces and of each separate 

Contractor with the work of the Contractor.  The Contractor and all other Contractors on the Work site shall be 

required to review their construction schedules and cooperate with the FCZC Contract Representative in 

coordinating the various portions of the Work with the schedules of such separate contractors. 

 

5.2.4 If any part of the Contractor's work depends, for proper execution or results, upon the work of any other contractor, 

the Contractor shall inspect and promptly report to the FCZC Contract Representative any defects in such work 

that render it unsuitable for continuance of the Contractor's Work.  Failure to inspect and report may constitute an 

acceptance of the other contractor's work as fit and proper for the reception of the Contractor's Work, except as to 

defects not then reasonably discoverable. 

 

5.2.5 Costs caused by the Contractor because of delays or by improperly timed activities or defective construction shall 

be borne solely by the Contractor. 

 

5.2.6 If the Contractor causes damage to any separate contractor on the site, the Contractor, upon due notice, agrees to 

settle with such separate contractor by agreement or arbitration, if he will so settle.  If such separate contractor sues 

the FCZC on account of any damage alleged to have been so sustained, the FCZC shall notify the Contractor, who 

shall defend FCZC in the proceedings as well as indemnify FCZC in the event of any adverse judgment, order or 

settlement. 

 

5.2.7 Should separate contractors on the Work cause any damage, cost or loss to the Contractor, the FCZC shall not be 

held responsible or liable therefore in any way other than extensions of completion time in accordance with Article 

6 of these General Conditions. 

 

 

ARTICLE 6. TIME FACTORS; LIQUIDATED DAMAGES 

 

6.1 Time 
 

6.1.1 Unless otherwise provided in the Contract, the Completion time is the number of calendar days, including 

authorized time extensions specified for completion of the Work. 

 

6.1.2 Completion time shall commence on the day specified in the Notice to Proceed or from the day Work commences, 

whichever is sooner.  The date shall not be postponed on account of the failure of the Contractor, or of any of its 

subcontractors to take any action required to commence the Work. 

 

6.1.3 The date of Substantial Completion is the date certified by the FCZC Contract Representative pursuant to 

Subsection 7.4.1 of Article 7 of these General Conditions. It is expressly agreed that the time for completion is a 

reasonable time, considering average climatic conditions and usual industrial conditions prevailing in the Fresno 

area. 

 

6.1.4 The term “day” as used in the Contract shall mean calendar day.  

 

6.1.5 By execution of the Contract documents, the Contractor acknowledges that the time described is a reasonable 

period for a competent Contractor to complete the Work. 

 



 

  

6.1.6 The Contractor shall proceed expeditiously with adequate forces and shall achieve Substantial Completion within 

the agreed upon time frame.  If the Contractor is delayed on any portion of the Work for any reason whatsoever, it 

shall expeditiously proceed on other portions of the Work which are not affected by such delay. 

 

6.2 Liquidated Damages 
 

6.2.1 The amount of liquidated damages shall be as specified in the Contract. 

 

6.2.2 The Contractor has been put on notice that the FCZC shall enforce the liquidated damages set forth in the Contract. 

 

6.2.3 The Contractor agrees that the FCZC will incur damages if the Contractor fails to complete the Work within the 

Completion time or any approved extensions thereof and that the liquidated damages specified in the Contract 

represents a fair and equitable approximation of the FCZC's damages. 

 

Each calendar day that the Contractor shall fail to achieve Substantial Completion after the calendar date agreed to 

for the completion of the Work provided for in the Contract, the sum set forth in the Contract documents will be 

deducted from any monies due the Contractor, not as penalty, but as liquidated damages; provided however, that 

due account will be taken of any adjustments of the Completion time for the completion of the work allowed under 

the Contract. 

 

Permission allowing the Contractor to continue and finish any part of the Work after the time fixed for its 

completion or after the date to which the time for completion may have been extended shall in no way 

operate as a waiver on the part of the FCZC of any of  its rights under the Contract. 

 

Once substantial completion is granted, the Contractor shall achieve final completion within thirty (30) calendar 

days, unless otherwise agreed upon.  If final completion does not occur within the agreed upon number of days, 

liquidated damages will commence on the first day after the agreed days at half the specified rate, until final 

completion occurs.  

 

6.3 Delays and Time Extensions 
 

6.3.1 It is agreed that the FCZC's only liability for any delay from any cause shall be limited to granting a time extension 

to the Contractor and that no extended general conditions for any delay will be applicable unless agreed to by the 

FCZC.  There is no other obligation, express or implied, on the part of the FCZC to the Contractor for delay from 

any cause. 

 

6.3.2             Force Majeure 

 

6.3.2.1  Except for payment of sums due, neither party shall be liable to the other nor deemed in default under this Contract 

if and to the extent that such party's performance of this Contract is prevented by reason of Force Majeure.  The 

term "Force Majeure" means a major occurrence that is beyond the control of the parties affected and occurs 

without its fault or negligence.  Force Majeure shall not include late performance by a sub-contractor unless the 

delay arises out of a Force Majeure occurrence in accordance with this Force Majeure term and condition. 

 

6.3.2.2 If either party is delayed at any time in the progress of the work by Force Majeure, the delayed party shall 

immediately notify the other party in writing of such delay of the commencement thereof, and shall specify the 

causes of such delay in such notice.  Such notice shall be hand-delivered or mailed certified-return receipt and shall 

make a specific reference to this article, thereby invoking its provisions.  The delayed party shall cause such delay 

to cease as soon as practicable and shall notify the other party in writing when it has done so.  The time of 

completion shall be extended by contract modification for a period of time equal to the time that results or effects 

of such delay prevent the delayed party from performing in accordance with this Contract. 

 

6.3.3 The completion time shall be extended when delay in completion of the Work by either the Contractor or the 

subcontractors is due to any preference, priority or allocation order duly issued by the Federal Government. 

 

6.3.4 Time extensions shall only be granted for delays caused by the FCZC, changes authorized in accordance with 

Article 8 of this agreement, or delays pursuant to sections 6.3.2 and 6.3.3. 

 

6.3.5 Should a dispute arise between the Contractor and the FCZC regarding a delay or time extension, the Contractor 

shall continue progress on the Work until the dispute is resolved. 



 

  

 

 

ARTICLE 7. PAYMENTS TO THE CONTRACTOR 

 

7.1 Contract Price; Request for Payment; Schedule of Values 

 

7.1.1 The Contract amount stated in the Contract plus or minus any authorized adjustments is the  amount payable by the 

FCZC to the Contractor for performance of the Work under the Contract. 

 

7.1.2 During the course of construction, the Contractor shall request payment for work actually performed during the 

preceding month or some other time period as mutually agreed to, using “ESTIMATE FOR PAYMENT” forms, 

which are furnished by the FCZC or a FCZC approved form submitted by the Contractor.  Completed forms shall 

be submitted to the FCZC Contract Representative. An updated project schedule shall accompany all requests for 

payment. 

 

7.1.3 With each request for Payment, the Contractor shall submit a schedule of values, project payrolls (including 

documentation showing the payment of prevailing wages), invoices, receipts and any other supporting 

documentation required by the Owner to substantiate payment being requested for the current time period. 

 

7.2 Certification and Payment; Retainage; Substitute Securities 

 

 

7.2.1   The FCZC by mutual agreement may make progress payments on Contracts of less than ninety days and shall 

make monthly progress payments on all other Contracts as provided for in this paragraph. Payment to the 

Contractor on the basis of a duly certified and approved estimate for payment of the work performed during the 

preceding calendar month under the Contract may include payment for material and equipment, but to ensure the 

proper performance of the Contract, the FCZC shall retain ten percent of the amount of each estimate until final 

completion and acceptance of all material, equipment and work covered by the Contract. An estimate of the work 

submitted shall be deemed approved and certified for payment after seven days from the date of submission unless 

before that time the FCZC or the FCZC’s designee prepares and issues a specific written finding setting forth those 

items in detail in the estimate of the work that are not approved for payment under the Contract. The FCZC may 

withhold an amount from the progress payment sufficient to pay the expenses the FCZC reasonably expects to 

incur in correcting the deficiency set forth in the written finding. The progress payments shall be paid on or before 

fourteen days after the estimate of the work is certified and approved. The estimate of the work shall be deemed 

received by the FCZC on submission to any person designated by the FCZC for the submission, review or approval 

of the estimate of the work. 

 

7.2.2 When the Contract is fifty percent complete, one-half of the amount retained including any securities substituted 

under paragraph 7.2.4 shall be paid to the Contractor on the Contractor's request provided the Contractor is making 

satisfactory progress on the Contract and there is no specific cause or claim requiring a greater amount to be 

retained. After the Contract is fifty per cent complete, no more than five per cent of the amount of any subsequent 

progress payments made under the Contract may be retained providing the Contractor is making satisfactory 

progress on the project, except that if at any time the FCZC determines satisfactory progress is not being made ten 

per cent retention shall be reinstated for all progress payments made under the Contract after the determination. 

 

7.2.3 On completion and acceptance of each separate building, public work or other division of the Contract on which 

the price is stated separately in the Contract, except as qualified in paragraph 7.2.5, payment may be made in full, 

including retained percentages, less authorized deductions. In preparing estimates, the material and equipment 

delivered on the site to be incorporated in the job shall be taken into consideration in determining the estimated 

value by the architect, engineer or other person, as specified in the Contract. 

 

7.2.4 Ten percent of all estimates shall be retained by the FCZC as a guarantee for complete performance of the 

Contract, to be paid to the Contractor within sixty days after completion or filing notice of completion of the 

Contract. Retention of payments by the FCZC longer than sixty days after final completion and acceptance requires 

a specific written finding by the FCZC of the reasons justifying the delay in payment. The FCZC may not retain 

any monies after sixty days that are in excess of the amount necessary to pay the expenses the FCZC reasonably 

expects to incur in order to pay or discharge the expenses determined by the FCZC in the finding justifying the 

retention of monies. In lieu of the retention provided in this section, the FCZC, at the option of the Contractor, 

shall accept as a substitute an assignment of time certificates of deposit of banks licensed by this state, securities of 

or guaranteed by the United States of America, securities of this state, securities of counties, municipalities and 



 

  

school districts within this state or shares of savings and loan institutions authorized to transact business in this 

state, in an amount equal to ten per cent of all estimates that are retained by the FCZC as a guarantee for complete 

performance of the Contract. if the FCZC accepts substitute security as described in this paragraph for the ten per 

cent retention, the Contractor is entitled to receive all interest or income earned by this security as it accrues and all 

such security in lieu of retention shall be returned to the Contractor by the FCZC within sixty days after final 

completion and acceptance of all material, equipment and work covered by the Contract if the Contractor has 

furnished the FCZC satisfactory receipts for all labor and material billed and waivers of liens from any and all 

persons holding claims against the work. In no event shall the FCZC accept a time certificate of deposit of a bank 

or shares of a savings and loan institution in lieu of the retention specified unless accompanied by a signed and 

acknowledged waiver of the bank or savings and loan association of any right or power to setoff against either the 

FCZC or the Contractor in relationship to the certificates or shares assigned. 

 

7.2.5 In any instance where the FCZC has accepted substitute security as provided in paragraph 7.2.4, any subcontractor 

undertaking to perform any part of this public work is entitled to provide substitute security to the Contractor on 

terms and conditions similar to those described in paragraph 7.2.4, and this security is in lieu of any retention under 

the subcontract. 

 

7.2.6 The Contractor shall pay to the Contractor's subcontractors or material suppliers and each subcontractor shall pay 

to the subcontractor's subcontractor or material supplier, within seven days of receipt of each progress payment, 

unless otherwise agreed in writing by the parties, the respective amounts allowed the Contractor or subcontractor 

on account of the work performed by the subcontractors, to the extent of each subcontractor's interest, except that 

no contract for construction services may materially alter the rights of any Contractor, subcontractor or material 

supplier to receive prompt and timely payment as provided under this section. The payments to subcontractors or 

material suppliers shall be based on payments received pursuant to this section. Any diversion by the Contractor or 

subcontractor of payments received for work performed on a contract, or failure to reasonably account for the 

application or use of those payments, constitutes grounds for disciplinary action by the Registrar of Contractors. 

The subcontractor or material supplier shall notify the Registrar of Contractors and the FCZC in writing of any 

payment less than the amount or percentage approved for the class or item of work as set forth in this section. 

 

7.2.7 A subcontractor may notify the FCZC in writing requesting that the subcontractor be notified by the FCZC in 

writing within five days from payment of each progress payment made to the Contractor. The subcontractor's 

request remains in effect for the duration of the subcontractor's work on the project. 

 

7.2.8  Nothing in this section prevents the Contractor or subcontractor, at the time of application and certification to the 

FCZC or Contractor, from withholding the application and certification to the FCZC or Contractor for payment to 

the subcontractor or material supplier for unsatisfactory job progress, defective construction work or materials not 

remedied, disputed work or materials, third party claims filed or reasonable evidence that a claim will be filed, 

failure of a subcontractor to make timely payments for labor, equipment and materials, damage to the Contractor or 

another subcontractor, reasonable evidence that the subcontract cannot be completed for the unpaid balance of the 

subcontract sum or a reasonable amount for retention that does not exceed the actual percentage retained by the 

FCZC. 

 

7.2.9 If any payment to a Contractor is delayed after the date due interest shall be paid at the rate of one percent per 

month or fraction of a month on the unpaid balance as may be due. 

 

7.2.10 The FCZC Contract Representative, with reasonable dispatch, will review the contents of the Estimate for Payment 

submitted by the Contractor, determine the sufficiency of the estimate, satisfy himself that the FCZC has received 

full value, certify the estimate and submit it through normal channels for payment.   

 

7.2.11 Neither the certification nor payment made to the Contractor, nor partial or entire use or occupancy of the Work by 

the FCZC shall constitute an acceptance of any portion of the Work.  

 

7.3 Payment Withheld 
 

7.3.1 If the FCZC Contract Representative is unable to certify a request for payment in whole or in part because, after 

observing the Work and the data comprising the Estimate for Payment, the FCZC Contract Representative 

determines that the Work has not progressed or the quality of the Work is not in accordance with the Contract, the 

FCZC Contract Representative shall promptly notify the Contractor.  If the FCZC Contract Representative and the 

Contractor cannot agree on a revised amount, the FCZC Contract Representative will promptly issue a certificate 

for payment in an amount they determine is justified. 



 

  

 

7.3.2 The FCZC Contract Representative or other FCZC official, as a result of subsequently discovered evidence, may 

also withhold or nullify the whole or a part of any certification to such extent as may be necessary to protect the 

FCZC from loss on account of: 

 

.1 Defective work not remedied. 

 

.2 Third-party claims filed or reasonable evidence indicating probable filing of such claims. 

 

.3 Failure of the Contractor to make payments properly to subcontractors or for labor, materials, or equipment. 

 

.4 Reasonable doubt that the Work can be completed for the unpaid balance of the Contract amount, or reasonable 

evidence that the Work will not be completed within the Completion time and that the unpaid balance would 

not be adequate to cover actual or liquidated damages for the anticipated delay. 

 

.5 Damage to another contractor or to the FCZC. 

 

.6 Damage to the real or personal property of another and failure to repair or replace the same. 

 

.7 Persistent failure to carry out the Work in accordance with the Contract. 

 

.8 Failure to pay prevailing wage. 

 

7.3.3 When the grounds for withholding payment have been corrected to the satisfaction of the FCZC Contract 

Representative or other FCZC official concerned, the FCZC shall proceed to process any amounts due. 

 

7.4 Substantial Completion 

 

7.4.1 When the Contractor considers that the Work, or a portion thereof which the FCZC has agreed to accept separately, 

is ready for its intended use, it shall notify the FCZC Contract Representative in writing that the Work, or the 

agreed upon portion thereof, is substantially complete and request the FCZC Contract Representative to issue a 

Certificate of Substantial Completion.  Within a reasonable time thereafter, the FCZC Contract Representative will 

make an inspection of the Work, or the designated portion thereof, to determine the status of completion.  If the 

inspection discloses any item that is not in accordance with the Contract, the Contractor shall, before issuance of 

the Certificate of Substantial Completion, complete or correct such item.  The Contractor shall then submit a 

request for a re-inspection by the FCZC Contract Representative.  When the Work or designated portion thereof is 

determined to be substantially complete, the FCZC Contract Representative will prepare a Certificate of 

Substantial Completion for signature of the parties, fixing therein the date of Substantial Completion and 

establishing the responsibilities of the FCZC and Contractor, pending final payment by the FCZC, for security, 

maintenance, utilities, damage to the Work, and insurance, and shall fix the time within which the Contractor shall 

finish all items on the punch list attached to the certificate. 

 

7.4.2 Warranties required by the Contract shall commence on the date of Final Completion for a period of two years, 

except where a specific provision of the Contract provides otherwise. 

 

7.5 Final Completion and Final Payment 
 

7.5.1 Upon receipt of notice from the Contractor that the Work is ready for final inspection and upon receipt of a request 

for final payment, the FCZC Contract Representative will determine that all items on the punch list have been 

completed or corrected and the FCZC will make payment reflecting adjustments in retainage, if any, for such work 

or portion thereof as provided for in the Contract. 

 

7.6 Consent of Surety/ Lien Waivers and As-Built Drawings 
 

7.6.1 Neither the final payment nor any part of the retained percentage shall become due until the Contractor provides to 

the Contract Officer a Consent of Surety Certificate from their bonding company, or lien waivers, at the Contract 

Officer’s discretion and all completed as-built drawings.  

 

7.7 Partial Utilization 
 



 

  

7.7.1 The FCZC may occupy or use any portion of the Work which the FCZC and the Contractor agree constitutes a 

separately functioning and usable part of the Work that can be used by the FCZC without significant interference 

with the Contractor's performance of the remainder of the Work.  Such use or occupancy may commence whether 

or not the portion is substantially complete, provided the FCZC and the Contractor have accepted in writing their 

mutual responsibilities regarding the used portion, including but not limited to insurance coverage, maintenance 

and utilities. 

 

7.7.2 Partial use or occupancy of the Work by the FCZC shall not constitute acceptance of Work not complying with the 

requirements of the Contract. 

 

 

ARTICLE 8. UNCOVERING AND CORRECTION OF WORK; 

  CHANGES IN THE WORK 

 

8.1 Uncovering of Work 
 

8.1.1 Piping, wiring, ducts, etc., shall not be covered up before proper inspection, approval and certificates, if required, 

are issued.  Should any work that is designated for inspection by the FCZC Contract Representative or the Contract 

before covering is covered before such inspection, it must be uncovered by the Contractor at its expense when 

examination is ordered by the FCZC Contract Representative. 

 

8.1.2 If a portion of the Work not designated by the FCZC Contract Representative or the Contract for inspection has 

been covered and the FCZC Contract Representative or a Public Inspector orders such work uncovered for 

inspection, the Contractor shall immediately uncover such work.  If such uncovered work is found to be in 

accordance with the Contract, an appropriate Change Order shall be issued to compensate the Contractor for the 

expense of uncovering and replacing the work.  If such work is found to be not in compliance with the Contract, 

the Contractor shall pay such costs, unless the condition was caused by the FCZC or a separate Contractor. 

 

8.1.3 The FCZC shall not be responsible for or bear the cost of any re-examination and replacement occasioned by 

defects in the work caused by subcontractors. 

 

8.2 Correction of Work 
 

8.2.1 Correction of Work Before Final Payment:  The Contractor shall promptly remove from the site of the Work all 

materials and/or associated portions of the Work rejected by the FCZC Contract Representative as failing to 

conform to the Contract, whether incorporated or not, and the Contractor shall promptly replace and re-execute the 

Work in accordance with the Contract, without expense to the FCZC, and shall bear the expense of making good 

the work of other contractors destroyed or damaged by such removal or replacement.  If the Contractor does not 

remove such rejected Work and/or materials within a reasonable time, fixed by written notice, the FCZC may 

remove it and may store the materials at the expense of the Contractor.  If the Contractor does not pay the expenses 

of such removal within ten (10) days time thereafter, the FCZC may, upon ten (10) days written notice, sell such 

materials at auction or private sale and credit the Contractor for the net proceeds thereof, after deducting all the 

costs and expenses that should have been borne by the Contractor.  Any omission on the part of the FCZC to 

condemn defective work or material at the time of construction shall not be deemed an acceptance, and the 

Contractor shall be required to correct defective work or material for which claim is made by the FCZC at any time 

before the final completion date and within two (2) years thereafter. 

 

8.2.2 Correction of Work After Final Payment:  If, within two (2) years after the date of Substantial Completion of the 

Work or designated portion thereof, or within two (2) years after acceptance by the FCZC of designated 

equipment, or within such longer period as may be prescribed by law or by the terms of any applicable special 

warranty required by the Contract, any of the Work is found to be defective or not in accordance with the Contract, 

the Contractor shall correct it promptly after receipt of a written notice from the FCZC to do so, unless the FCZC 

has previously given the Contractor a written acceptance of such condition.  The FCZC shall give notice promptly 

after discovery of the condition.  The two (2) year period for discovery shall be extended as to any portion of the 

Work first performed after Substantial Completion and the actual performance of the Work.  The obligation 

contained in this subsection shall survive acceptance of the Work under the Contract and/or termination of the 

Contract.  Nothing contained in this Article 8 shall be construed to establish a period of limitations with respect to 

other obligations which the Contractor might have under the Contract or any claims FCZC may have against the 

Contractor or subcontractors.  Establishment of the two (2) year discovery time period relates only to the specific 

obligation of the Contractor to correct the Work, and has no relationship to the time within which proceedings may 



 

  

be commenced to establish the Contractor’s liability with respect to the Contractor’s obligations other than 

specifically to correct the Work.   

 

8.2.3 Should the Contractor fail to repair such defective material and/or workmanship or to make replacements within 

five (5) calendar days after written notice by the FCZC, it is agreed that the FCZC may, at its sole discretion, make 

such repairs and replacements and the actual cost of the required labor and materials shall be chargeable to and 

payable by the Contractor or his surety. 

 

8.3 Changes in the Work 
 

8.3.1 The FCZC Contract Representative may order extra work or make changes by altering, adding to or deducting 

from the Work, the Contract price being adjusted accordingly by Change Order without invalidating the Contract.  

All such work shall be executed under the conditions of the original Contract except that any claim for extension of 

time caused thereby shall be adjusted at the time of ordering such change. 

 

8.3.2 If, instead of requiring corrections or removal of work not conforming to the requirements of the contract, the work is 

determined to be acceptable with diminished value in the sole judgment of the FCZC Contract Representative, a 

change order shall be issued incorporating the necessary revisions in the contract, including an appropriate reduction 

in the contract price.  Such a change order does not require the signature or approval of the Contractor.  Such 

acceptance of non-conforming work shall not constitute a waiver of any other work required under this contract. 

 

8.3.3 The value of any extra work or change ordered under the Contract shall be determined in one or more of the 

following ways: 

 

.1 By estimate and acceptance in a lump sum. 

 

.2 By unit prices in the Contract or subsequently agreed upon prices. 

 

.3 By a fixed fee. 

 

ARTICLE 9. SUSPENSION OR TERMINATION OF THE WORK 

 

9.1 Suspension of the Work for Cause; FCZC's Right to Perform the Work 
 

9.1.1 If the Contractor fails to correct Work which is not in accordance with the Contract, or persistently fails to carry 

out the Work in accordance with the Contract, the Contract Officer, after consultation with the FCZC Contract 

Representative, may order the Contractor in writing to stop the Work, or any portion of the Work, until the cause 

for such order has been eliminated. 

 

9.1.2 If the Contractor fails to prosecute the Work properly or fails to perform any provision of this Contract, the FCZC 

may, five (5) days after written notice to the Contractor, and without prejudice to any other remedy the FCZC may 

have, make good such deficiencies and may deduct the cost thereof from the payment then or thereafter due the 

Contractor.  If payments then or thereafter due the Contractor are not sufficient to cover such amounts, the 

Contractor and its surety shall be liable to the FCZC for such deficiency. 

 

9.2 Termination by the FCZC for Cause 
 

9.2.1 The FCZC, upon  certification by the FCZC Contract Representative, without prejudice to any other right or 

remedy of the FCZC and after giving the Contractor seven (7) days written notice, may terminate this Contract as 

to all or any part of the Work for any of the following reasons: 

 

.1 If the Contractor abandons the Work, or unnecessarily delays the Work. 

 

.2 If the Contractor should persistently or repeatedly refuse or fail to supply enough properly skilled workers or 

proper materials or competent subcontractor. 

 

.3 If the Contractor fails to make payment to subcontractor for materials or labor in accordance with the 

respective agreements between the Contractor and the subcontractor or as expressly set forth herein. 

 



 

  

.4 If the Contractor persistently disregards laws, ordinances, or rules, regulations or orders of a public authority 

having jurisdiction, or persistently violates the conditions or covenants of this Contract. 

 

.5 If the Contractor should be adjudged bankrupt. 

 

.6 If the Contractor should make a general assignment for the benefit of its creditors, or if a receiver should be 

appointed on account of its insolvency. 

 

.7 If the Contractor is otherwise in substantial breach of a provision of the Contract as determined by the FCZC. 

 

9.2.2 Upon termination of the Contract for any of the above reasons, the FCZC, subject to any prior rights of the surety, 

may: 

 

.1 Take possession of the Work and of all materials, equipment, tools, and construction equipment and 

machinery at the Work site or adjacent thereto belonging to the Contractor. 

 

.2 Accept assignment of subcontracts pursuant to Subsection 5.1.8 of Article 5 of these General Conditions. 

  

.3 Finish the Work by whatever reasonable method the FCZC may deem expedient.  In completing the Work by 

a new contractor or by doing the Work itself, the FCZC may use such equipment, materials, supplies, 

machinery, implements, tools and plant of the Contractor in the FCZC's possession and may make all 

necessary repairs and replacements thereto. 

 

9.2.3 If the FCZC terminates the Contract for one of the reasons stated in Subsection 9.2.1, the Contractor shall not be 

entitled to receive any further payment. 

 

9.2.4 The cost of fully completing the Work provided for under any new contract shall include the sum or sums of 

money to be paid by the FCZC to other Contractors, all costs of repairs and replacements of machinery, 

implements, tools and plant of the Contractor hereunder, and also all sums of money paid for additional 

management and administrative services, including but not limited to the cost of the FCZC Contract 

Representative's additional services and added expenses made necessary by the termination of the Contract. 

 

9.2.5 If the unpaid balance of the Contract price exceeds costs of finishing the Work, such excess may, at the FCZC’s 

discretion, be paid to the Contractor.  If such costs exceed the unpaid balance, the FCZC may sell all materials, 

supplies, machinery, implements, tools and plant of the Contractor's then on hand, at public sale, on giving the 

Contractor twenty (20) days notice of the time and place of such sale, and the net proceeds derived from the sale of 

said property shall be applied against such costs.  Should the amount received from the sale be insufficient to pay 

such deficiency, the Contractor and its surety shall be liable to pay the amount of the deficiency. 

 

9.3 Suspension by the FCZC for Convenience 
 

9.3.1 The FCZC may, without cause, order the Contractor in writing to suspend or interrupt the Work in whole or in part 

for such period of time as the FCZC may determine whenever such suspension or interruption would be in the best 

interest of the FCZC. 

 

9.3.2 If the FCZC suspends the Work for convenience, an adjustment shall be made for substantiated increases in the 

cost of performance of the Contract, if any, including profit on the increased cost of performance, caused by 

suspension or interruption.  No adjustment shall be made to the extent: 

 

.1 That performance is, was or would have been so suspended or interrupted by another cause for which the 

Contractor is responsible, or 

 

.2 That an equitable adjustment is made or denied by the FCZC. 

 

9.4 Termination by the FCZC without Cause 
 

9.4.1 The performance of the Work under this Contract may be terminated by the FCZC, in whole or in part, in 

accordance with this clause whenever the FCZC reasonably determines that such termination is in the best interest 

of the FCZC.  Any such termination shall be effected by delivery to the Contractor of a written Notice of 



 

  

Termination specifying the extent to which performance of the Work is terminated, and the date upon which such 

termination becomes effective. 

 

9.4.2 If the Contract is terminated by the FCZC as provided herein, the Contractor shall receive compensation for any 

Work performed and accepted, together with profit in proportion to the Work performed and accepted.  The 

compensation shall include payment for contractual obligations reasonably incurred prior to termination.  No 

amount shall be allowed for anticipated profit on unperformed Work. 

 

9.4.3 In the event the FCZC terminates the Work, in whole or in part, for cause pursuant to Section 9.2 of this Article 9 

and the termination is later deemed to be unjustified, then such termination shall be automatically deemed a 

termination for convenience and the provisions of this Section 9.4 shall apply. 

 

9.4.4 Termination of the Contract or portion thereof by the FCZC for convenience shall not relieve the Contractor of 

their contractual responsibilities for the Work completed, nor shall it relieve the surety of its obligation for and 

concerning any just claim arising out of the Work completed. 

 

 

9.5 Contractor's Right to Terminate Contract 
 

9.5.1 The Contractor may terminate the Contract for any of the following reasons: 

 

.1 If the Work should be stopped under an order of any court of competent jurisdiction or other public authority 

for a period in excess of one (1) month through no act or fault of the Contractor or of anyone directly or 

indirectly employed by him. 

 

.2 If the FCZC has failed to pay the Contractor within sixty (60) days  after the date when any sum is certified for 

payment by the FCZC Contract Representative,  or 

 

.3 If repeated suspensions or interruptions ordered by the FCZC pursuant to Section 9.3  total in the aggregate 

more than one hundred percent (100%) of the total number of days scheduled for completion, or one hundred 

twenty (120) days in any three hundred sixty-five (365) day period, whichever is less. 

 

9.5.2 If one of the above reasons exists, the Contractor may, upon seven (7) additional days, written notice to the FCZC 

Contract Representative, stop Work and terminate the Contract and recover payment from the FCZC for all Work 

executed and accepted by the FCZC and any loss sustained upon any plant or materials and reasonable profit and 

damages. 

 

 

ARTICLE 10 CLAIMS AND DISPUTES 

 

10.1 FCZC Contract Representative's Resolution of Claims and Disputes; Review by Contract Officer 
 

10.1.1 This Article relates to claims for additional compensation and any other differences between the parties arising 

under and by virtue of the Contract. Such claims are to be resolved at the earliest possible time and at the first 

responsible level so as to increase the possibility that such matters will be resolved without the vexation of an 

administrative hearing process, arbitration or litigation. 

 

10.1.2 All claims, including but not limited to, claims relating to adjustments or interpretations of the Contract, payments 

of money, or other relief with respect to the terms of the Contract, shall be referred initially in writing to the FCZC 

Contract Representative for action.  The responsibility to substantiate claims shall rest with the party making the 

claim. 

 

10.1.3 Claims by the Contractor must be made within twenty-one (21) days after the event giving rise to the claim or 

within twenty-one (21) days after the claimant first becomes aware of the condition giving rise to the claim, 

whichever is later. 

 

10.1.4 Pending final resolution of a claim, the Contractor shall proceed diligently with performance of the Contract and 

the FCZC shall continue to make payments in accordance with the Contract. 

 



 

  

10.1.5 The FCZC Contract Representative shall, within twenty-one (21) days of receipt of a claim, issue one of the 

following: 

 

(1) Issue a decision either rejecting or approving the claim.  

(2) Suggest an equitable compromise of the claim. 

(3) Provide a schedule to the Contractor indicating when they expect to be able to take action, which shall be 

within a reasonable time.  

 

10.1.6 The FCZC Contract Representative may require the submission of additional documentation from the Contractor to 

facilitate a decision. 

 

10.1.7 The Contractor shall have ten (10) days from the date of the FCZC Contract Representative's final decision 

rejecting or approving a claim, or suggesting a compromise, within which to accept or object to the decision.  

Failure of the Contractor to accept or object to the decision in writing within such ten (10) day period shall be 

deemed an acceptance of the decision.  If the Contractor rejects the decision of the FCZC Contract Representative 

in writing within such ten (10) day period, the matter shall be referred to the Contract Officer for de novo review. 

 

10.1.8 The Contract Officer shall have sixty (60) days from receipt of a written objection by the Contractor to the FCZC 

Contract Representative’s final decision, or such longer period as the parties may stipulate in writing, to review the 

matter and issue a response.  During such period, the Contract Officer may require such additional documentation 

or testimony as deemed necessary to support his/her response.   

 

 

ARTICLE 11. MISCELLANEOUS PROVISIONS 

 

11.1 Governing Law 
 

11.1.1 The Contract shall be governed and construed according to the laws of the City of Fresno and the State of 

California. 

 

11.2 Written Notice 

 

11.2.1 Written notice shall be deemed to have been duly served if delivered in person to the individual or a member of the 

firm or entity or to an officer of the corporation for which it was intended, or if delivered at or sent by registered or 

certified mail to the last known business address known to the party giving notice. 

 

11.3 Conflict of Interest 

 

11.3.1 The FCZC shall also have the right to terminate this Contract pursuant to the conflict-of-interest provisions of 

A.R.S. Sec. 38-511 and to exercise any and all remedies provided in such statute.  The FCZC may cancel this 

Contract if any person significantly involved in negotiating, drafting, securing or obtaining this Contract for or on 

behalf of the FCZC becomes an employee in any capacity of any other party or a consultant to any other party with 

reference to the subject matter of this Contract  

 

11.3.2 Alternative Dispute Resolution: If a dispute arises out of or related to the Contract, or the alleged breach of the 

Contract, and the dispute cannot be settled through negotiations, the parties agree first to try in good faith to settle 

the dispute by mediation administered by the American Arbitration Association (“AAA”) under its Construction 

Industry Mediation procedure before resorting to arbitration, litigation or any other dispute resolution procedure.  If 

a resolution is not reached through mediation, the parties will, in lieu of litigation or other dispute resolution 

procedure, arbitrate their dispute by AAA under its Construction Arbitration Rules, and judgment on the award 

rendered by the arbitrator may be entered in any court of competent jurisdiction.  Venue of any mediation or 

arbitration will be in Fresno, California.   

11.3.3  

 

ARTICLE 12.  CONSTRUCTION SERVICES AGREEMENT 

 

 

12.1  Project and Contract Price 

 

12.1.1 Contract Name:  



 

  

  

 Contract Number:  

    

12.1.2  Pricing:   

   

12.2  Contract Time 
 

12.2.1 Notice to Proceed. It is agreed that the Contract Representative will issue the Notice to Proceed with the Work to 

be performed under this Agreement within twenty (20) consecutive calendar days, or some other mutually 

agreed upon time period, after execution and delivery of this Contract, except in job order contracts where a 

separate Notice to Proceed will be issued for each individual job order. 

 

12.2.2 Completion Time It is agreed that the Work to be performed under this Agreement shall be substantially 

completed no later than (TBD) CCD (consecutive calendar days) after the day designated by the Contract 

Representative as the starting date.  The Contractor agrees that said Work shall be prosecuted promptly, 

regularly, diligently and uninterruptedly at such rate of progress as will insure full completion thereof within the 

time specified.  It is expressly agreed that the time for completion is a reasonable time, considering average 

climatic conditions and usual industrial conditions prevailing in the Fresno area. 

 

12.2.3 Liquidated Damages. Completion times will be specified in the Notice to Proceed.  Applicable liquidated 

damages may be assessed for each day the Work remains incomplete after the scheduled completion date.  This 

amount is agreed upon because of the impracticability and extreme difficulty of ascertaining the actual damages 

the FCZC will sustain on account of late completion. If substantial completion does not occur within the agreed 

upon number of days, liquidated damages in the amount of $(TBD)/day will commence on the first day after the 

agreed days, until substantial completion is granted. 

 

12.3  Miscellaneous 

 

12.3.1 Guarantee.  The Contractor shall guarantee all Work under this Agreement against defects of material and 

Workmanship for a minimum of two years from the date of Final Completion. 

 

12.3.2 Assignment.  Neither party to this Contract shall assign the Contract as a whole without the written consent of 

the other, nor shall the Contractor assign any monies due or to become due to him hereunder without the 

previous written consent of the FCZC. 

 

12.3.3 Contract Documents.  The following listed documents constitute the Contract Documents and they are all as 

fully a part of this Contract as if repeated herein: 

 

1. Any and all Amendments. 

2. The Contract, including this Agreement. 

3. Construction Specifications, including all standard, special, technical and supplementary specifications 

included herein. 

4. The approved Drawings. 

5. Bonds 

6. Insurance 

 

12.3.4 Precedence.  In the event of any inconsistency between any of the terms of the documents enumerated above, 

such inconsistency shall be resolved by giving precedent to the terms of the above documents in the order listed.  

Anything in these Contract Documents to the contrary notwithstanding, the provisions of all pertinent laws of the 

State of California in effect at the time of the execution of this Contract shall be a part of the Contract between 

the parties and shall take precedence over all of the other Contract Documents. 

 

 

 



 

  

IN WITNESS THEREOF, the parties hereto have executed three (3) identical counterpart copies of this Agreement on the date 

and year first written above, each of which copies shall for all purposes be deemed an original hereof. 

 

Fresno Chaffee Zoo Corporation, A private 501(c)(3) 

Corporation 

 

  

       

By:       Contractor 
CEO, or his/her designee, and Not Personally  

     By:      

  

 Title:      

  

  

  

  

APPROVED AS TO FORM  this     

Day of                            , 20___.  

  

                                  

Fresno Chaffee Zoo Corp CEO  

  

 NOTE:  The Contract Representative is 

  

   

 

FRESNO CHAFFEE ZOO CORPORATION 

 

 

 

  



 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

FORMS 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

  

STATUTORY PERFORMANCE BOND 
(Penalty of this bond must be 100% of the Contract amount.) 

 

KNOW ALL MEN BY THESE PRESENTS: That the FCZC of Fresno, California, a private 501(c)(3) 

corporation, by action of the Purchasing Agent on _______________________, 20___ has  

 

awarded to               

 

hereinafter designated as the "Principal", a Contract for the construction of      

 

               

which Contract is hereby referred to and made part hereof as fully and to the same extent as if copied at 

length herein; and 

 

WHEREAS, said Principal is required to furnish a bond for the faithful performance of said Contract; 

 

NOW, THEREFORE, we the Principal and      

         

 

a corporation organized and existing under the laws of the State of      

 

with its principal office in the City of  , (hereinafter called the Surety), as 

Surety, are held and firmly bound unto the FCZC, a private 501(c)(3) corporation, (hereinafter called the 

Obligee), in the penal amount of       

 

         Dollars ($     ), 

for the payment whereof, the said Principal and Surety bind themselves, and their heirs, administrators, 

executors, successors and assigns, jointly and severally, firmly by these presents. 

 

NOW, THEREFORE, the condition of this obligation is such that if the said Principal shall faithfully 

perform and fulfill all the undertakings, covenants, terms, conditions and agreements of said Contract during 

the original term of said contract and any extension thereof, with or without notice to the Surety, and during 

the life of any guaranty required under the Contract, and shall also perform and fulfill all the undertakings, 

covenants, terms, conditions, and agreements of any and all duly authorized modifications of said Contract 

that may hereafter be made,  notice of which modifications to the Surety being hereby waived; then the 

above obligation shall be void, otherwise to remain in full force and effect. 

 

The prevailing party or any party which recovers judgment on this bond shall be entitled to such reasonable 

attorney's fees as may be fixed by the court of a judge thereof. 

 

 IN WITNESS WHEREOF two (2) identical counterparts of this instrument, each of which shall for 

all purposes be deemed an original thereof, have been duly executed  

 

by the Principal and Surety named, on the          day of _________________, 20_____. 

 

 

      

     Principal 



 

  

 

 

     By    

 

 

ATTEST: 

 

____________________________ 

Title 

 

     Surety  

                 

 

     By              

                 Attorney in Fact 

 

                 __________ 

                  Agency of Record 

              

 

              ____________________________________________ 

      Agency Address 

 

 

                  

                  City and State 

 

 

NOTE: A certified copy of Power of Attorney of the persons signing for the Surety Company must be filed 

with the Bond.  In the event the Power of Attorney attached hereto is revoked, the Surety shall notify the 

FCZC directly in writing.  Said Power of Attorney shall remain in full force and effect until such direct 

notice is given to the FCZC. 
 

 



 

  

STATUTORY PAYMENT BOND 
(Penalty of bond must be 100% of the Contract Amount.) 

 

KNOW ALL MEN BY THESE PRESENTS: 

 

That                    , 

 

as Principal, and           ___ 

 

as Surety, are held and firmly bound unto the City of Fresno, California, a private 501(c)(3) corporation 

(hereinafter called the Obligee).  in the penal sum of       

_____     

 

                Dollars ($       ), for the 

payment of which sum well and truly to be made we bind ourselves, our heirs, executors, administrators, 

successors and assigns, jointly and severally, firmly by these presents. 

 

 WHEREAS, said Principal has entered into a certain contract with said Obligee dated  

   , 20_      , hereinafter called the Contract, for       

 

               

which Contract shall be deemed a part hereof as fully as if set forth herein, and under the terms thereof the 

Principal has agreed to furnish a bond such as herein set forth; 

 

NOW, THEREFORE, the condition of this obligation is such that if the said Principal shall promptly pay 

all moneys due to all persons supplying labor or materials to him or his subcontractors in the prosecution of 

the work provided for in said Contract, or in any amendment or extension of or addition to said Contract, 

then this obligation shall be void, otherwise to remain in full force and effect. 

 

The prevailing party or any party which recovers judgment on this bond shall be entitled to such reasonable 

attorney's fees as may be fixed by the court or a judge thereof. 

 



 

  

IN WITNESS WHEREOF two (2) identical counterparts of this instrument, each of which shall for 

all purposes be deemed an original thereof, have been duly executed  

 

by the Principal and Surety named, on the         day of _________________, 20_    _. 

 

 

      

     Principal 

 

 

     By    

 

 

ATTEST: 

 

____________________________ 

Title 

 

     Surety  

                 

 

     By         

                 Attorney in Fact 

 

 

                    

                  Agency of Record 

 

 

           

      Agency Address 

 

      

         __________   

 

                  City and State 

 

 

NOTE: A certified copy of Power of Attorney of the persons signing for the Surety Company must be filed 

with the Bond.  In the event the Power of Attorney attached hereto is revoked, the Surety shall notify the 

FCZC directly in writing.  Said Power of Attorney shall remain in full force and effect until such direct 

notice is given to the FCZC. 
 

  



 

  

CONSENT OF SURETY TO FINAL PAYMENT AND 

FULL RELEASE OF CONTRACT RETAINAGE OR SUBSTITUTE SECURITIES 

 

 The undersigned Surety (hereinafter “Surety”), having provided the FCZC (hereinafter “FCZC”) with 

a payment bond for the payment of labor and material provided to the  

 

Contractor               

 

(hereinafter “Contractor”) in connection with FCZC Contract No.       

(hereinafter the “Project”) hereby consents to final payment and full release of all retainage or substitute 

securities to Contractor held by FCZC in connection with the Project. 

 

 Surety further releases FCZC from all claims, past, present, future, known or unknown which it may 

assert or could have asserted against FCZC as a result of FCZC’s final payment and release of the retainage 

or substitute securities held in connection with the Project. 

 

 This release is only intended to relieve FCZC of any liability or responsibility in connection with 

final payment and full release of retainage or substitute securities to the Contractor in connection with the 

Project and shall in no way be construed to relieve Surety of any obligation under the payment bond issued 

for the Project. 

 

 IN WITNESS WHEREOF, the Surety has executed this instrument this    day of   

  , 20___. 

 

SURETY 

 

             

        Authorized Representative 

 

       Title:       

STATE OF CALIFORNIA   

             

COUNTY OF FRESNO 

 

 The foregoing instrument was acknowledged before me this____   day of   

 

      , 20___, by        

 

     , on behalf of                              

 

             

        NOTARY PUBLIC 

MY COMMISSION EXPIRES: 

 
      

 

 

 


